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1. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 

Defendants Jay Michael S. Balagtas, M.D. and Thomas Hui, M.D.’s demurrer is sustained 
without leave to amend as to causes of action six and seven as to Dr. Balagtas and otherwise the 
demurrer is sustained with leave to amend. Plaintiffs shall file and serve and amended complaint by 
August 18, 2022.   

 
Several of the photographs attached the complaint were not very clear. This may have been a 

result of the photograph quality along with the complaint being scanned to be filed electronically. 

Starting July 5, 2022, attorneys are responsible for scanning their documents and having them filed 

electronically. When amending their complaint Plaintiffs can ensure that the photographs attached to 

the first amended complaint are sufficiently clear.  

Defendants demur to each cause of action based on the failure to state facts sufficient to 
constitute a cause of action. Defendants also demur to the first two causes of action on the ground 
that the Court does not have jurisdiction over criminal matters.  

 
Plaintiffs Tom Jong and Truc-Co Jong are suing the Defendants for (1) Intentional Tort 

(Murder), (2) Intentional Tort (Involuntary Manslaughter), (3) Fraud, (4) Negligent Misrepresentation, 
(5) Negligence, (6) Intentional Tort (Medical Battery) and (7) Lack of Informed Consent.  

 
Allegations 
 
Plaintiffs are the parents of Ailee Jong, who died during a liver resection surgery at John Muir 

Health. Ailee was born on November 29, 2016 and died on November 12, 2019. (Comp. ¶19.) 
Plaintiffs allege that Ailee died during her surgery due to overreactions and poor treatment from 
inexperienced anesthesiologists at John Muir.  

 
Plaintiffs allege that other hospitals in the area had exceptional success rates with pediatric 

liver resections. (Comp. ¶7, 120-131.) John Muir wanted to build its reputation for pediatric care and 
decided to do the surgery on Ailee, despite having no experience with such surgeries. (Comp. ¶8, 10, 
117.) Dr. Kalamas warned John Muir executives and doctors that the surgery could not be done at its 
facility and nurses refused to work on the case. (Comp. ¶11-12.) Plaintiffs, Ailee’s parents, were not 
told any of this and instead were misled into thinking Ailee would receive “Stanford care” at John 
Muir. (Comp. ¶13.)  

 
Ailee was diagnosed with a liver cancer called metastatic hepatoblastoma in August 2019. 

(Comp. ¶133.) Plaintiffs chose Dr. Jay Michael Balagtas as Ailee’s oncologist. (Comp. ¶137-138.) Dr. 
Balagtas is affiliated with Stanford and Lucile Packard Children’s Hospital and “is a real Stanford 
doctor.” (Comp. ¶39.) Dr. Balagtas provided the correct treatment for Ailee and referred Ailee to Dr. 
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Thomas Hui, a real Stanford surgeon. (Comp. ¶40-41, 137-139.) Dr. Balagtas was involved in the 
business side of the John Muir-Stanford marketing campaign and misled the Plaintiffs to convince 
them to use John Muir to do the surgery. (Comp. ¶42-43.) Dr. Balagtas did not intend for Ailee to die 
or to be harmed. (Comp. ¶44.)  

 
Dr. Hui is a board-certified pediatric surgeon and had previously performed liver resections on 

children without a single mortality. (Comp. ¶46, 140.) Dr. Hui had never performed a liver resection 
or any complicated surgery at John Muir. (Comp. ¶46.)  Dr. Hui was the primary surgeon responsible 
when Ailee died. (Comp. ¶46.) Dr. Hui had personal motives to help sell Plaintiffs on using John Muir 
for this surgery.  

 
Plaintiffs allege that Dr. Balagtas and Dr. Hui are not being sued for their medical care, but for 

their actions in deceiving Plaintiffs and convincing them to use the John Muir facility. (Comp. ¶47, 43.)  
 
Plaintiffs also sued John Muir Hospital and several other doctors, but those defendants are 

not part of this demurrer. The complaint includes a number of allegations relating to John Muir’s 
business practices and the salaries of its executives. Plaintiff alleges that John Muir and Stanford have 
a partnership and, in their advertising, it is suggested that John Muir is equal to Stanford in the care 
provided. (Comp. ¶111.) This is not true. (Comp. ¶112.) John Muir was experiencing problems with its 
pediatric facility, including having two children die in their pediatric intensive care unit when they 
would have survived if treated at other local children’s hospitals. (Comp. ¶147.) John Muir’s pediatric 
facility needed more business. They hired a pediatric neurosurgeon who did only 5 surgeries in 6 
months and then left. (Comp. ¶149-150.) John Muir needed to spend a lot of money to properly staff 
and equip a pediatric unit, but they did not have the money to do so. (Comp. ¶151.)   

 
Dr. Balagtas told Plaintiffs that while Lucile Packard was an excellent hospital, they were “very 

well equipped” at John Muir and “have everything we need”. (Comp. ¶160.) Dr. Balagtas told 
Plaintiffs that Ailee was in good hands. He stated that Stanford can get very busy and Ailee might not 
get the needed post-operative care there, but John Muir’s pediatric intensive care unit was not 
constantly full and Ailee would get better post-surgery medical care there. (Comp. ¶162.) On 
November 22, 2029, ten days after Ailee’s death, Dr. Balagtas appeared in an advertisement from 
John Muir tilted “John Muir Health – Stanford Children’s Health Partnership”. (Comp. ¶157 and ex. 
32.) Similar advertisements by unspecified individuals were posted prior to Ailee’s surgery. (Comp. 
¶158.) 

 
On June 20, 2019, Dr. Hui appeared in a marketing video for John Muir where he misleads the 

public that John Muir and Stanford are one and that surgery at John Muir involves Stanford staff. 
(Comp. ¶152 and ex. 28.) Dr. Hui identified himself as Stanford physician. (Comp. ¶154-155.) Dr. Hui 
was promoting John Muir while he was having problem at Stanford and was seeking to transition his 
primary practice to John Muir. (Comp. ¶156, 192.) Dr. Hui told Plaintiffs that he could do the surgery 
“with my eyes closed” and that he had done many of these surgeries and they were all successful. 
(Comp. ¶163.) He did not disclose that he had never done a liver resection at John Muir and all his 
previous liver resections were at Stanford of Oakland Children’s hospitals. (Comp. ¶164, 185, 186.) 
Plaintiffs allege that Dr. Hui could have intervened and raised issues about the competence of the 
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anesthesiologists assigned to the case. (Comp. ¶214.)  
 
Plaintiff alleges a number of matters that were not disclosed, but does not allege which 

defendant had the duty of disclosure: It did not disclose that Dr. Hui had never worked with the scrub 
nurse assigned to Ailee’s case. (Comp. ¶187.)  It was not disclosed that the surgical team had never 
worked together on any complex pediatric surgery. (Comp. ¶188.) It was not disclosed that no 
experienced anesthesiologist or pediatric nurse who had participated in a liver resection would be 
involved in the case. (Comp. ¶189-190.) It was not disclosed that except for the surgeons, no one in 
the operating room had ever set foot on the Stanford campus. (Comp. ¶191.) It was not disclosed that 
nurses and Dr. Kalamas objected to Ailee’s surgery happening at John Muir. (Comp. ¶194-195, 199, 
203-211.)  

 
Plaintiffs allege that pediatric surgeries are difficult and different from adult surgeries and 

that liver surgeries of all kinds are complicated. (Comp. ¶169-174.) Plaintiffs allege that an 
experienced anesthesiologist is an important part of surgery. (Comp. ¶175-176.) In November 2019, 
John Muir did not have an anesthesiologist or nurse who had ever worked on a pediatric liver 
resection or was qualified to participate in the surgery. (Comp. ¶177, 180.)   

 
Ailee’s pre-surgery care involved giving her excessively large amounts of fluid. (Comp. ¶218.) 

Surgery started at 9:09 a.m. and at 12:09 p.m. Ailee’s heart slowed and then stopped. (Comp. ¶220-
221.) CPR was performed and Ailee’s heart was restarted. However, the standard procedure would be 
to use a machine to look for an air embolism, but John Muir did not have the machine ready to go and 
by the time they set up the machine, images showed no air bubble. (Comp. ¶225-226.) Ailee was fine, 
but the anesthesiologist panicked and began a massive transfusion protocol that was not necessary. 
(Comp. ¶227-234.) Ailee was filled with too many fluids, she became bloated, her blood vessels began 
to burst and her blood chemistry was wildly out of control, including very high levels of potassium 
(Comp. ¶249-250, 262-263.) Ailee’s heart stopped a couple more times and her potassium levels 
remain extremely high. (Comp. ¶264-270.) Ailee was pronounced dead at 5:15 p.m. due to an 
iatrogenic drowning. (Comp. ¶270-271.)  

 
Plaintiffs understood that something was wrong and they were brought into the OR and saw 

a floor covered in blood with a strong smell of blood and chemicals. (Comp. ¶272-273.) Plaintiffs were 
shown Ailee in a nearly unrecognizable state where she was bloated, her chest was cut open and 
blood squirted out of her eye sockets and mouth with each chest compression. (Comp. ¶274-275.)  

 
John Muir did not communicate with Plaintiffs for thirty days. (Comp. ¶279.) Plaintiffs 

requested a meeting to discuss what happened, but none of the nurses were allowed to attend. Dr. 
Hui attended. (Comp. ¶283-285.) Plaintiffs were told there was an embolic event when they knew 
that the embolism had gone and death was caused by iatrogenic drowning and poisoning from high 
potassium levels. (Comp. ¶287-288.) Dr. Hui cited an article where a pediatric patient had died from 
an embolism. (Comp. ¶289.)  

 
Plaintiffs requested Ailee’s medical records, but were given records missing critical lab 

records, blood gas test, and other information. (Comp. ¶290-291.) The records fail to show how many 
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syringes were used or other data regarding what was administered and when it was administered. 
(Comp. ¶292.) The records do not show that the anesthesiologists were inexperienced or the 
warnings by Dr. Kalamas and the nurses. (Comp. ¶293.) Plaintiffs requested an autopsy, but one was 
never performed. (Comp. ¶294.)  

 
Dr. Kalamas requested that Ailee’s case be reviewed by the Medical Executive Committee, 

but that did not happen. (Comp. ¶296-300.) John Muir created an alternative story to cover up their 
mistakes and told this version of events to others. (Comp. ¶301.) Dr. Kalamas reported Ailee’s surgery 
to John Muir’s CEO, but he was dismissive of her complaints. (Comp. ¶303-305.)  

 
On April 1, 2022, the Director of Patient Experience and Engagement called Plaintiffs. (Comp. 

¶307.) Plaintiffs asked John Muir to communicate through their attorney and John Muir stopped 
communicating. (Comp. ¶308-311.) On April 5, 2022, John Muir put out a statement in response to a 
newspaper story. (Comp. ¶313.) John Muir’s statement noted its surgeon and surgical assistant were 
experienced in pediatric surgery, but omitted reference to the experience of the anesthesiologists. 
(Comp. ¶316.) In Plaintiffs’ view, the John Muir statement conceded by omission that the 
anesthesiologists were inexperienced.  

 
Analysis 
 
Causes of Action One and Two 
 
In the first two causes of action, Plaintiffs are suing for murder and involuntary manslaughter 

based on Penal Code 187 and 192(b). (Comp. ¶ 327-338.) There is no civil claim for murder or 
manslaughter. There are, however, civil causes of action for wrongful death based on negligent or 
intentional conduct. (See, e.g. Rufo v. Simpson (2001) 86 Cal.App.4th 573; see also Code of Civil 
Procedure sections 377.60 and 377.61.) Earlier in the compliant, Plaintiffs state that they are the 
parents of the decedent and are bringing the claims pursuant to CCP 377.60(b). (Comp. ¶ 17.) 
Plaintiffs have not clearly alleged a claim for wrongful death, but they may be able to amend their 
complaint to do so. Therefore, the demurrer to causes of action one and two is sustained, with leave 
to amend.  

 
Fraud (cause of action four) 
 
As to Dr. Balagtas, Defendants argue that the allegations lack the specificity required for 

fraud, there are no allegations that he had a duty to disclose and the claim lacks a causal connection.  
As to Dr. Hui, Defendants argue that the allegations lack the specificity required for fraud and are 
missing a causal connection. Although arguably raised in the moving papers, Defendants focus on the 
lack of a duty to disclose as Dr. Hui in reply.   

 
The elements for fraud are “ ‘ “(a) misrepresentation (false representation, concealment, or 

nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce reliance; (d) 
justifiable reliance; and (e) resulting damage.” ’ [Citation.]”  (Engalla v. Permanente Medical Group, 
Inc. (1997) 15 Cal.4th 951, 974; CACI no. 1900.) Fraud must be pled specifically, including alleging 
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facts which show how, when, where, to whom, and by what means the representations were 
tendered. (Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 993.)  

 
“ ‘[T]he elements of a cause of action for fraud based on concealment are: “ ‘(1) the 

defendant must have concealed or suppressed a material fact, (2) the defendant must have been 
under a duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed 
or suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he did if he had known of the concealed or 
suppressed fact, and (5) as a result of the concealment or suppression of the fact, the plaintiff must 
have sustained damage. [Citation.]’ [Citation.]” [Citation.]’ [Citations.]” (Bank of America Corp. v. 
Superior Court (2011) 198 Cal.App.4th 862, 870-871.)  

 
For the fraud claim Plaintiffs allege that “The representations as set forth herein were false 

and defendants knew them to be false. The false representations include but are not limited to the 
representations made in paragraphs 183-202 of this complaint. The representations were material. 
Defendants omitted and concealed material facts from plaintiffs. The omitted and concealed facts 
were material.” (Comp. ¶ 340.) The purpose of the representations and omissions was “to 
intentionally induce the Jong Family to produce Ailee Jong to the defendants so that they could 
perform surgery on Ailee Jong at JMH in Walnut Creek. The Jong Family reasonably relied upon the 
representations of JMH and acted reasonably and responsibly in seeking to find the best possible 
treatment location for Ailee Jong.” (Comp. ¶ 341.) “Had some or all of the true facts been known to 
plaintiffs, Ailee Jong would not been turned over to defendants for surgery at JMH.” (Comp. ¶ 342.)  

 
As to Dr. Balagtas, Plaintiffs point to his statements to convince Plaintiffs to use John Muir 

hospital. Specifically, Plaintiffs point to Dr. Balagtas’ statements regarding John Muir that “we are 
very well equipped here” and “we have everything we need”. (Comp. ¶160.) Plaintiffs do not allege 
when Dr. Balagtas made these statements.  

 
Plaintiffs also point to Dr. Balagtas’ failure to disclose his business relationship with John 

Muir. (Comp. ¶¶ 42, 43.) But they have not shown that was a duty to disclose this information.  
 
Plaintiffs also point to other alleged facts:  that other individuals at John Muir indicated that 

serious cases would be treated at Stanford and that they could airlift Ailee to Stanford if needed. 
(Comp. ¶¶ 196, 197.) It is unclear how these statements can be attributed to Dr. Balagtas. Plaintiffs’ 
reliance on a video by Dr. Balagtas after Ailee’s surgery cannot be the basis of their fraud claim, since 
it did not exist until after the surgery. 

 
Defendants argue that there is a lack of causation based on Dr. Balagtas’ statements because 

he was not involved in the surgery. However, Dr. Balagtas’ statements are alleged to have convinced 
Plaintiffs to have Ailee’s surgery at John Muir and it is alleged that John Muir lack properly trained 
anesthesiologists for the procedure, which ultimately caused her death. Thus, there is a causal link 
alleged.  

 
Defendants also argue that there is a lack of an intent to defraud since Dr. Balagtas did not 
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intend for Ailee to be harmed. (Comp. ¶44.) These allegations do not foreclose Plaintiffs’ fraud claim 
against Dr. Balagtas as the general theory of the fraud claim is that he convinced Plaintiffs to have 
Ailee’s surgery at John Muir for business reasons. (Comp. ¶44.) “Intent to harm” is not an element of 
a fraud claim. 

 
As to Dr. Hui, Plaintiffs point to the allegation that Dr. Hui told Plaintiffs he could do the 

surgery “with my eyes closed”. (Comp. ¶163.) As to this statement there is no causation because it 
focuses on Dr. Hui’s surgical abilities and not the capability of John Muir. As Plaintiffs have pointed 
out in their complaint, they are not suing Dr. Hui for his conduct during surgery, but for his fraudulent 
statements to convince them to have the surgery at John Muir.  In addition, it is not clear when this 
statement was made.  

 
Plaintiffs point to several similar paragraphs regarding John Muir’s lack of experience with 

pediatric liver surgery and lack of experienced staff, but all these allegations stated that “it was not 
disclosed”. (Comp. ¶¶186-193.) Plaintiffs point to the general allegations that it was not disclosed 
that Dr. Hui had never performed a single liver resection surgery at John Muir. (Comp. ¶185.) 
Plaintiffs also point out that Dr. Hui did not tell Plaintiffs that he lived in Orinda and was trying to 
move his primary practice to John Muir because he was having personal difficulties at Stanford. 
(Comp. ¶192.)  The Complaint does not allege that Dr. Hui had a duty to disclose the information 
regarding John Muir.  

 
Plaintiffs spend a portion of their opposition discussing the actions of other defendants in this 

case, including executives at John Muir. (Opposition p. 7.) Plaintiffs also discuss Dr. Kalamas concerns 
and the fact that she expressed them to various people at John Muir. (Opposition p. 10.) The Court’s 
focus here, however, are the statements of the moving defendants, Dr. Balagtas and Dr. Hui.  

 
Finally, Plaintiffs argue that the fraud claim is not subject to the Medical Injury Compensation 

Reform Act of 1975 (“MICRA”) one-year statute of limitations. (See, Bigler-Engler v. Breg, Inc. (2017) 7 
Cal.App.5th 276, 322.) Whether Plaintiffs can allege a fraud claim then that claim may not be subject 
to MICRA. MICRA is discussed in more detail below. 

 
The demurrer to fraud as to Dr. Balagtas and Dr. Hui is sustained with leave to amend.  
 
Negligence (cause of action five) 
 
In the negligence claim against Dr. Hui, Plaintiffs allege that defendants owed a duty that is 

not medical malpractice. Instead, the duty “is limited to providing entry to Tom Jong and True-Co 
Jong to the operating room when their daughter Ailee Jong was visible with extreme trauma, blood 
throughout the room, her body swollen with fluids, and blood squirting out of her eye sockets and 
other parts of her body, without warning.” (Comp. ¶348.) Plaintiff suffered emotional distress and 
general and special damages.  

 
Defendants argues that Plaintiffs have not alleged a claim for negligence as Plaintiffs did not 

allege Dr. Hui breached his duty or that any breach was the proximate cause of Plaintiffs’ injuries. The 
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Court agrees. Defendants also argues that this claim is barred by the one-year statute of limitations 
for medical negligence claims. The statute of limitations argument is discussed below, but as to this 
specific claim the Court will address it in a future demurrer if raised once this claim is more clearly 
alleged.   

 
The demurrer to cause of action five is sustained with leave to amend.   
 
Statute of Limitations (causes of action four, six and seven) 
 
Ailee died on November 19, 2019. The statute of limitations was tolled for 178 days, from 

April 6 to October 1, 2020, due to the Court’s COVID-19 emergency rules. Thus, if a one-year statute 
of limitations began running on the date of Ailee’s death it would expire in May 2021. Plaintiffs’ 
complaint was filed on April 6, 2022. Therefore, a claim based on a one-year statute of limitations is 
time barred, but a claim based on a two-year or longer statute of limitations is not time barred.  

 
While Plaintiffs allege that the defendants concealed how Ailee died, Plaintiffs have not 

alleged enough facts for delayed discovery. For example, Plaintiffs do not allege when they first 
discovered the true cause of Ailee’s death. Plaintiffs may also need to allege additional facts showing 
that they acted reasonably in attempting to discover the cause of Ailee’s death  

 
Medical Injury Compensation Reform Act of 1975 (“MICRA”) includes a specific statute of 

limitations for claims related to medical negligence. “In an action for injury or death against a health 
care provider based upon such person’s alleged professional negligence, the time for the 
commencement of action shall be three years after the date of injury or one year after the plaintiff 
discovers, or through the use of reasonable diligence should have discovered, the injury, whichever 
occurs first.” (Code Civ. Proc., § 340.5.) MICRA applies to actions “for injury or death against a health 
care provider based upon such person’s alleged professional negligence.” (Code of Civil Procedure 
§340.5; see also Civil Code § 3333.2.)   

 
“[W]hen a plaintiff asserts a claim against a health care provider on a legal theory other than 

professional negligence, courts must determine whether the claim is nonetheless based on the health 
care provider's professional negligence, which would require application of MICRA. [Citation.] To 
make that determination, courts must examine not only the legal theory alleged, but also the nature 
of the health care provider's alleged conduct and the legislative history of the MICRA provision at 
issue. [Citations.] When, as here, the question presented concerns which limitations period applies, 
courts also must focus on the nature or gravamen of the claim, not the label or form of action the 
plaintiff selects. [Citations.]” (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 347.) 
One of MICRA’s goals is “reducing the number of medical malpractice actions by shortening the 
limitations period.” (Id. at 352.) “ ‘[W]hen a cause of action is asserted against a health care provider 
on a legal theory other than medical malpractice, the courts must determine whether it is 
nevertheless based on the “professional negligence” of the health care provider so as to trigger 
MICRA.’ [Citation.]” (Unruh-Haxton v. Regents of University of California (2008) 162 Cal.App.4th 343, 
353.)  
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In Unruh-Haxton the court found that “allegations of stealing and then selling a person's 
genetic material for financial gain [are] intentional act[s]” and there claims for fraud, conversion and 
intentional inflectional of emotional distress were not covered by MIRCA.  (Unruh-Haxton, supra, 162 
Cal.App.4th at 353.)  

 
In Perry v. Shaw (2001) 88 Cal.App.4th 658, the plaintiff alleged the physician defendant had 

committed a battery by performing a breast enhancement procedure as part of another surgical 
procedure despite the plaintiff's specific instructions not to do so. (Id. at 661-662.) The court found 
that MICRA’s $250,000 limitation on noneconomic damages did not apply to the battery claim 
because it was not based on professional negligence. (Id. at 668.)  

 
In Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276, 322 the court found that a claim for 

concealment when a doctor recommended using a specific product to help heal after surgery was not 
subject to MICRA’s noneconomic damage cap because the conduct was intentional. (Id. at 322.) 

 
In the negligent misrepresentation claim (cause of action four), Plaintiffs allege that they 

relied on the various statements regarding the John Muir facility in deciding to have Ailee’s surgery at 
John Muir. (Comp. ¶ 345.) This claim is based on the alleged negligent statements that the defendant 
doctors told Plaintiffs regarding John Muir’s ability to handle a pediatric liver surgery. Thus, this claim 
is subject to MICRA and as currently alleged is barred by the one-year statute of limitations. The 
demurrer to cause of action four is sustained with leave to amend.  

 
For intentional medical battery (cause of action six), Plaintiffs allege that they were misled by 

who would perform surgery on their daughter and they would not have consented to let the non-
Stanford inexperienced anesthesiologists touch Ailee. (Comp. ¶351-353.) For the lack of informed 
consent claim (cause of action seven), Plaintiffs allege they were not informed of all the risks of 
Ailee’s surgery. (Comp. ¶359.) Plaintiffs allege that the defendants’ conduct was intentional and thus 
not subject to MICRA. (Comp. ¶360.)  

 
“A claim based on lack of informed consent—which sounds in negligence—arises when the 

doctor performs a procedure without first adequately disclosing the risks and alternatives. In 
contrast, a battery is an intentional tort that occurs when a doctor performs a procedure without 
obtaining any consent.” (Saxena v. Goffney (2008) 159 Cal.App.4th 316, 324.) Battery in the medical 
context also includes the situation where a doctor obtains consent of the patient to perform one type 
of treatment and subsequently performs a substantially different treatment for which consent was 
not obtained. (Conte v. Girard Orthopaedic Surgeons Medical Group, Inc. (2003) 107 Cal.App.4th 
1260, 1267.) 

 
The claim for intentional medical battery is one based in negligence as Plaintiffs have not 

alleged the Ailee’s surgery for a liver resection was substantially different from the liver resection 
surgery to which they consented. Similarly, the claim for lack of informed consent sounds in 
negligence. These claims are based on medical negligence and as such are subject to MIRCA’s statute 
of limitations. Therefore, the demurrer to causes of action six and seven is sustained with leave to 
amend.  
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As to Dr. Hui, Plaintiffs have not alleged a claim for medical battery, but they are given leave 

to do so. It is also not clear that Plaintiffs have alleged a claim for lack of informed consent against Dr. 
Hui, but given the statute of limitations issue the Court has not addressed the elements of the lack of 
informed consent claim.  

 
             As to Dr. Balagtas, the demurrers to claims for medical battery and lack of informed consent 
are sustained without leave to amend. Dr. Balagtas is not alleged to be involved in Ailee’s treatment 
on the day of her surgery and thus he is not liable for medical battery or lack of informed consent 
related to Ailee’s surgery. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF COMPLAINT 
*TENTATIVE RULING:* 
 

Defendants Jay Michael S. Balagtas, M.D. and Thomas Hui, M.D.’s motion to strike is granted 
with leave to amend as to items 5 and 10, granted without leave to amend as to items 12, 13 and 
14 and otherwise denied.   

 
Defendants move to strike the punitive damages allegations in the fraud claim and included in 

the compliant generally (items 5 and 10). As discussed in the demurrer, Plaintiffs have not yet alleged 
fraud as to the moving defendants but they are given leave to do so. Therefore, as to the punitive 
damages in the fraud claim and generally in the complaint, the motion to strike is granted with leave 
to amend.  

 
Code of Civil Procedure section 425.13(a) requires a party to obtain court permission before 

bringing a claim for punitive damages based on medical negligence. As explained in the demurrer, the 
battery claim is one based on negligence. Similarly, the claims for negligence and lack of information 
consent are negligence claims. The request to strike punitive damages in negligence-based claims 
(items 12, 13 and 14) is granted without leave to amend at this time. Plaintiffs may file a motion to 
add punitive damages pursuant to Code of Civil Procedure section 425.13(a) in the future.  

 
The motion to strike is granted as to paragraph 89 and 90 (items 1 and 2), as allegations of 

the Penal Code are irrelevant here.  
 
The motion to strike allegations related to the defendants’ advertising efforts (items 3 and 4) 

is denied.  
 
The request to strike cause of action one and two (items 6, 7, 8 and 9) is denied as moot. That 

issue is addressed in the demurrer.  
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3. 9:00 AM CASE NUMBER:  MSC19-00878 
CASE NAME:  PATTERSON VS FINISHMASTER, INC. 
 SPECIAL SET HEARING  RE:  COMPLIANCE HEARING 
*TENTATIVE RULING:* 
 
Based on the settlement administrator’s representations as to the State Controller’s direction to 
resubmit funds based on voided checks in a year’s time, the hearing is continued to July 20, 2023. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC19-02080 
CASE NAME:  HARVITT VS JACKSON THERAPY PARTNERS LLC 
 SPECIAL SET HEARING  COMPLIANCE HEARING+DEPT. 39+ 
*TENTATIVE RULING:* 
 
Based on the declaration of the administrator, the only remaining tasks are to await the August 9, 
2022 deadline for cashing checks, and subsequent required steps.  After August 9, the Administrator 
is directed to take all necessary steps to provide the unclaimed funds to the State Controller, and 
thereafter to disburse to counsel the previously withheld attorney’s fees.  No further proceedings are 
contemplated. 
 

 

  

    
5. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 HEARING ON DEMURRER TO:  PLTFS 2ND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer to Plaintiff's Second Amended Complaint ("SAC") filed by defendants 

Alamillo Rebar, Inc. ("ARI"), Larry Alamillo, other individual and corporate defendants affiliated with 

Larry Alamillo, and former ARI CFO, defendant Christopher Pereira (collectively "Demurring 

Defendants"). For the reasons set forth below, the Court rules as follows: (a) general demurrers to 

2nd, 7th, 8th, 9th, 10th, 15th, 16th, 17th, 19th, 20th, 21st, 21stA, 24th-28th C/As – sustained with 

leave to amend; (b) general demurrer to 14th C/A – sustained, without leave to amend; (c) general 

demurrer to 29th C/A – sustained, without leave to amend, and without prejudice to Plaintiff filing a 

petition in probate; (d) general demurrers to 1st, 3rd-5th, 11th-13th, 18th, 22nd, and 23rd C/As – 

overruled; (e) special demurrers for uncertainty to all causes of action – overruled or not addressed 

as set forth in the ruling below; and (f) special demurrers for lack of standing as to 1st, 5th, 7th, 8th, 

20th, 21st, and 23rd C/As – overruled. 

General Factual Background  
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The SAC filed by Plaintiff Janice Alamillo ("Janice") alleges 30 causes of action (including the cause of 

action labeled "Twenty-First(A)") against approximately 26 defendants, including Laurence Alamillo, 

her former spouse ("Larry"), the family company Alamillo Rebar, Inc. ("ARI") in which Janice and Larry 

jointly hold an approximate 53% interest through their family trust, other members of the Alamillo 

family who are owners, officers and/or directors of ARI, and several other related or affiliated entities 

in which Janice has an ownership interest with Larry directly or through their trust, in addition to a 

number of other non-affiliated defendants. (SAC ¶¶ 8-12.)  

Janice alleges that she and Larry separated in June 2016 and are in the process of dissolving their 

marriage. (SAC ¶¶ 1, 19, 79.) The shareholders of ARI include Janice and Larry through their family 

trust, Larry's father and mother, Joe Alamillo ("Joe") and Jean Alamillo ("Jean"), Larry's brother Brett 

Alamillo ("Brett"), Larry's sister Sara Alamillo Skow ("Sara"), and Sara's husband Eric Skow ("Eric"), all 

of whom are named defendants (collectively, for convenience, the "Alamillo Individual Defendants"). 

(SAC ¶¶ 10, 13-18.) She alleges these defendants, as well as the former CFO of ARI, Christopher 

Pereira ("Pereira"), other former employees who worked for ARI or its affiliated entities, certain 

alleged successor and/or competitor entities, and a number of unaffiliated third party companies that 

did business with ARI, such as Philadelphia Indemnity Insurance Company ("PIIC") which issued bonds 

for ARI's construction projects, all have had a role in allegedly depriving her of the fair value of her 

interest inf ARI and the related businesses in which she has a financial stake, by deflating the value of 

the businesses and by mismanagement and other acts and omissions.  

In addition to the Alamillo Individual Defendants, Janice has sued three limited liability companies 

related to or affiliated with ARI and the Alamillo Individual Defendants, 325 West Channel Road, LLC, 

361 West Channel Road, LLC, and 10820 Hemlock Avenue, LLC (collectively, the "LLCs," and with ARI, 

the "ARI-Related Companies") which are jointly represented with the Alamillo Individual Defendants 

and Pereira. Janice holds membership interests in the LLCs indirectly through the Larry and Janice 

family trust. 

The Alamillo Individual Defendants, the ARI-Related Companies, and Pereira have filed demurrers to 

all causes of action alleged in the SAC. The Alamillo Individual Defendants, the ARI-Related 

Companies, and Pereira are collectively referred to in this ruling as the "Alamillo Defendants" or the 

"Demurring Defendants." There are two additional entity defendants named in the SAC, Southwest 

Transportation Systems. Inc. ("STS") and 207 East Terrace Way, LLC ("Terrace"), that are or were 

affiliated with ARI and/or the Alamillo Individual Defendants which are not parties to the demurrer. 

Demurring Defendants have generally demurred to all causes of action for failure to state facts 

sufficient to state a cause of action and specially demurred to each cause of action for uncertainty. 

(Code Civ. Proc. §§ 430.10(e) and (f).) They also demur to seven causes of action based on Janice's 

lack of standing to bring these claims as derivative claims on behalf of the ARI-Related Companies. 

They also demur to the 29th cause of action under Probate Code section 850 based on lack of 

jurisdiction as they contend the claim is subject to the exclusive jurisdiction of the Probate Division of 

the Court.  
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Prior Demurrers 

The Court previously sustained in part demurrers to the First Amended Complaint ("FAC") by four 

defendants, PIIC, Pacific Steel Group ("PSG"), Transpacific Steel, LLC ("Transpacific"), and Business 

Equity Appraisal Reports ("BEAR"). Those entities are independent third parties not owned by any of 

the Alamillo Individual Defendants or Janice. None of those entities, for example, were named as 

defendants in Janice's breach of fiduciary duty causes of action in the FAC.  

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of the 

complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan (1985) 

39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. 

County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems the facts alleged to be true, 

"however improbable they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. 

App. 3d 593, 604; Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151.)  

The Court gives the complaint "a reasonable interpretation, reading it as a whole and its parts in their 

context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) "In the construction of a pleading, for the 

purpose of determining its effect, its allegations must be liberally construed, with a view to 

substantial justice between the parties." (Code Civ. Proc. § 452.) Further, "[i]f the complaint states a 

cause of action under any theory, regardless of the title under which the factual basis for relief is 

stated, that aspect of the complaint is good against a demurrer." (Quelimane Co. v. Stewart Title 

Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of which 

the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian v. Mercury 

Ins. Co. (2004) 116 Cal.App.4th 968, 994.) The Court may also consider prior versions of the complaint 

"particularly where previous allegations are altered or omitted without adequate explanation. 

[Citations omitted.]" and those facts are within the knowledge of the pleader. (Rincon Band of Luiseño 

Mission Indians etc. v. Flynt (2021) 70 Cal.App.5th 1059, 1085 [citing Shoemaker v. Myers (1990) 52 

Cal.3d 1, 12 (allegations in prior verified pleading) and Pierce v. Lyman (1991) 1 Cal.App.4th 1093, 

1109, superceded by statute on other grounds (allegations in prior unverified pleading considered on 

demurrer)].)  

Standing to bring a claim is an essential element of a cause of action. (Schrage v. Schrage (2021) 69 

Cal.App.5th 126, 150-151.) Whether a plaintiff has standing to bring the claim is a question of law. (Id. 

[citing A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 687].) 

The Court can sustain a demurrer for uncertainty if the complaint fails to sufficiently apprise the 

defendants of the claims against them. (A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 

Cal.App.5th at 695.) Because ambiguities can be clarified through discovery, demurrers for 

uncertainty are generally disfavored. (Id.) " '[W]here the complaint contains substantive factual 

allegations sufficiently apprising defendant of the issues it is being asked to meet, a demurrer for 
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uncertainty should be overruled or plaintiff given leave to amend.' [Citation omitted.]" (Id. [quoting 

Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].)  

The Court cannot sustain a demurrer unless it fully disposes of a cause of action. (Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may not 

be sustained, nor a motion for judgment on the pleadings granted, as to a portion of a cause of 

action. [Citations omitted.]"]; PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 

[reversing trial court order sustaining demurrer to one of several distinct incidents of malpractice pled 

in a single legal malpractice cause of action].)  

If the demurrer is sustained, plaintiff "has the burden of proving the possibility of cure by 

amendment." (Czaikowski v. Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 [quoting Grinzi v. 

San Diego Hospice Corp. (2004) 120 Cal.App.4th 72,78-79 (internal quotations omitted)].)  

Pre-Filing Meet and Confer and Form of Demurrer 

In her Opposition, Plaintiff contends the Court should disregard demurrers to certain causes of action 

or grounds for demurrer because (a) Demurring Defendants did not meet and confer regarding 8 of 

the 30 causes of action, and regarding certain arguments raised as grounds for challenging the causes 

of action in the SAC under Code of Civil Procedure section 430.41(a)(1); and (b) the demurrers 

"combine all grounds for demurrer to each cause of action into a single paragraph," rather than 

stating each separate ground in a separate paragraph as provided in Rule 3.1320(a) of the California 

Rules of Court. As to the former argument, Code of Civil Procedure section 430.41 prohibits the Court 

from overruling a demurrer based on an inadequate meet and confer process. (Code Civ. Proc. § 

430.41(a)(4) ["Any determination by the court that the meet and confer process was insufficient shall 

not be grounds to overrule or sustain a demurrer."].) Plaintiff does not suggest that she would have 

agreed to drop or amend any of the eight causes of action if she had been apprised that they would 

be challenged on the grounds asserted in the demurrers. 

As to the latter issue, Plaintiff has not shown prejudice by the Demurring Defendants' technical non-

compliance with Rule 3.1320(a). She does not contend that the grounds for demurrer were unclear. 

Janice does not claim the demurrer did not apprise her of the basis for the demurrers to each cause 

of action. It is unlikely that having the grounds stated in roughly 70 separate paragraphs would have 

enhanced Plaintiff's ability to respond; instead, it could have made the pleading more burdensome or 

confusing. 

The Court expects compliance with the applicable rules in regard to both the meet and confer 

obligation and the form of papers filed with the Court. Non-compliance, if repeated, may be a ground 

for imposition of sanctions or for the Court to disregard non-conforming filings in the future. The 

Court does not find either remedy to be appropriate in this circumstance. 

Analysis 

The SAC includes 30 causes of action, including causes of action labeled 1st through 29th, and one 

cause of action labeled "Twenty-first(A)." The Court relies on the body of the SAC for the description 
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and content of the causes of action. 

1st, 5th, 7th, 8th, 20th, 21st, and 23rd C/As – Demurrers for Plaintiff's Lack of Standing to 

Assert Derivative Claims  

The Demurring Defendants contend Janice has no standing to assert derivative claims on behalf of ARI 

because she failed to allege facts demonstrating she made demand on ARI's Board to address 

remedial action for the wrongs she contends the corporation engaged in, or facts showing such a 

demand was futile and therefore excused. They also contend that the damages or injury Janice alleges 

in these causes of action are to Janice individually, and not to the corporation, and that they are 

therefore not proper derivative claims. (Memo. ISO Dem. p. 11, ll. 3-5.) The Court will address this 

latter ground in connection with its analysis of the general demurrers to these specific causes of 

action. 

Corporations Code section 800 sets forth conditions precedent for a shareholder to pursue a 

derivative action. The plaintiff must allege she was a shareholder at the time of the transactions 

challenged in the action and that she must allege "with particularity" what steps she took to either 

obtain relief from the board or the futility of making those efforts. (Corp. Code §§ 800(b)(1) and (2).) 

"If the plaintiff fails to comply with the requirements of either subdivision (b)(1) or (b)(2), the 

complaint is subject to demurrer." (Shields v. Singleton (1993) 15 Cal.App.4th 1611, 1619.) 

General allegations of a conspiracy or that the directors aided and abetted the acts plaintiff complains 

of do not meet the particularity requirement of Corporations Code section 800(b)(2). To find the 

complaint sufficiently alleges facts supporting the futility of a pre-filing demand, the Court " 'must be 

able to determine on a director-by-director basis whether or not each possesses independence or 

disinterest such that he or she may fairly evaluate the challenged transaction.' [Citation omitted.]" 

(Bader v. Anderson (2009) 179 Cal.App.4th 775, 790 [quoting Oakland Raiders v. National Football 

League (2001) 93 Cal.App.4th 572, 587].) (See also Shields v. Singleton, supra, 15 Cal.App.4th at 1621 

["As to each director of the Company, plaintiff alleges, in broad conclusory terms, that he 

'participated in, conspired in, or aided and abetted the criminal and fraudulent activities at issue . . ..' 

However, the complaint does not allege a single fact which would indicate that the directors had any 

knowledge of, much less participated in, any criminal or fraudulent activities, nor does it allege that 

they benefitted directly from the wrongdoing or were otherwise disabled from exercising 

independent business judgment."].)  

Demurring Defendants point to paragraphs 118 and 158 of the SAC and argue those allegations are 

insufficient. (SAC ¶118 ["the entire ARI Board . . . failed to act the face of a known duty to act" and 

demand "is . . .  therefore futile"] and ¶ 158 [ARI "no longer functionally exists" and "any demand on 

the board of directors of its successor by merger . . . would be futile."].) These allegations, however, 

do not stand alone; they are preceded by lengthy allegations of grievances and claims of misconduct 

by the Alamillo Individual Defendants and Pereira as officers and directors of ARI who she alleges 

acted together to make discriminatory distributions to the ARI shareholders which excluded her and 

to misrepresent and conceal material facts about ARI's business and financial status. (See, e.g., SAC ¶ 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  07/21/2022 

 

 

15 

 

19 [alleging the Alamillo Individual Defendants and Pereira met to discuss "how the assets of ARI …. 

would and could not be distributed to Janice, but would be kept within the other family members and 

amongst the other shareholders, either directly or indirectly, as a means of demonstrating family 

unity, and concealed this information from Janice."]; SAC ¶¶ 13-18 [alleging roles of each of the 

Alamillo Individual Defendants]; SAC ¶ 20 [alleging role of Pereira]; SAC ¶ 25 [alleging Alamillo 

Individual Defendants and Pereira "conspired with, and contributed to, a process" of diminishing ARI's 

value, distributing assets, transferring funds, diverting corporate opportunities and creating new 

entities "as directed by" the Alamillo Individual Defendants and Pereira]; SAC ¶ 35 [Alamillo Individual 

Defendants and Pereira used ARI funds to operate competitor business California Rebar Fabrication, 

Inc. ("CRF")].) 

Reading the SAC liberally and as a whole, and accepting the allegations as true on demurrer, Plaintiff 

has alleged with sufficient particularity conduct by each of the directors of ARI other than Janice, all of 

whom are named defendants, to support her allegations that a demand on ARI's Board would have 

been futile under the circumstances. Unlike Shields, the SAC alleges that each of the Alamillo 

Individual Defendants and Pereira, who comprised the entire Board other than Janice, had knowledge 

of the alleged wrongful acts and participated in them.   

The demurrers to these causes of action for lack of standing for failure to allege facts showing a pre-

suit demand or the futility of such a demand are overruled. 

 1st and 2nd C/As (Conversion) 

To state a cause of action for conversion, Plaintiff must plead three elements: "(1) the plaintiff's 

ownership or right to possession of the property; (2) the defendant's conversion by a wrongful act or 

disposition of property rights; and (3) damages." (Lee v. Hanley (2015) 61 Cal.4th 1225, 1240 [quoting 

Welco Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 208].) A claim for conversion of money 

can be stated "if a specific sum capable of identification is involved."  (Farmers Ins. Exchange v. Zerin 

(1997) 53 Cal.App.4th 445, 452.) (See also Voris v. Lampert (2019) 7 Cal.5th 1141, 1151; Weiss v. 

Marcus (1975) 51 Cal. App. 3d 590, 599.) " 'To establish a conversion, plaintiff must establish an actual 

interference with his ownership or right of possession.' [Citation omitted.] To do so, the plaintiff must 

have 'either ownership and the right of possession or actual possession [of the property] at the time 

of the alleged conversion thereof.' [Citation omitted.]" (Rutherford Holdings, LLC v. Plaza Del Rey 

(2014) 223 Cal.App.4th 221, 232-233 [quoting Del E. Webb Corp. v. Structural Materials Co. (1981) 123 

Cal.App.3d 593, 610 and General Motors A. Corp. v. Dallas (1926) 198 Cal. 365, 370].) 

Plaintiff can demonstrate conversion by the defendant assuming "control or ownership over the 

property, or that the alleged converter has applied the property to his own use. [Citations and 

internal quotations omitted.]" (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507 

[quoting Farmers Ins. Exchange v. Zerin, supra, 53 Cal.App.4th at 451–452]; Plummer v. 

Day/Eisenberg, LLP (2010) 184 Cal.App.4th 38, 50 [exertion of dominion or control over property of 

another "inconsistent with the owner’s rights thereto constitutes conversion," quoting McCafferty v. 
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Gilbank (1967) 249 Cal.App.2d 569, 576].) 

1st C/A – Tangible Assets and Monetary Assets 

Plaintiff alleges in the first cause of action the monetary assets subject to her conversion claim are 

"specific funds, receipts, . . . proceeds, rents, profits, distributions to shareholders and the sums 

described herein supra which were possessed by ARI for Hemlock property rents seed capital, the 

management, improvement, repair, maintenance and general operation of ARI, and all rental 

revenues from approximately June 2016 to the present and ongoing." The allegations are insufficient 

to state facts showing a "sum capable of identification" is involved. The allegations describe general 

funds of ARI's business and even the "rental revenues" are untethered to any specific rental 

agreement, lease or real or personal property. (SAC ¶¶ 120, 121 ["intercepting all rental and recycling 

proceeds"], 123.) The allegations are insufficient to state a conversion claim with respect to the 

alleged conversion of money under the foregoing authorities. (Farmers Ins. Exchange v. Zerin, supra, 

53 Cal.App.4th at 452.) (See also Voris v. Lampert (2019) 7 Cal.5th 1141, 1151; Weiss v. Marcus (1975) 

51 Cal. App. 3d 590, 599.) 

Plaintiff, however, also alleges that "ARI for entities such as . . . CRF, Gamma [and others] was, and 

still is, the equitable owner of . . . accounts receivable, cranes, trucks, cars, rebar, [and] shop 

equipment . . . . ." (SAC ¶ 120.) This paragraph alleges the specific property (accounts receivable, 

cranes, trucks, cars, rebar, shop equipment) belonging to ARI and transferred to specific successor 

entities such as PSG, as to which Plaintiff has alleged specific written agreements and bills of sale by 

which it acquired the assets, which is sufficient to allege specific and "identifiable" property 

converted. (SAC ¶¶ 5 [sale of its assets, projects and accounts receivable" to PSG], 36 [through 

merger negotiations, assets transferred to PSG and PSG "purchased equipment and materials from 

ARI at a substantial discount and below fair market value"].) (See also SAC ¶¶ 25 [through 

subcontracts between PSG and ARI, PSG acquired ARI's assets and completed its projects and 35 

[property transferred to CRF to complete ARI projects and then transferred from CRF to Gamma 

Rebar].) She also alleges ARI was damaged by these acts. (SAC ¶ 123.) These allegations also allege 

derivative injury, injury to ARI, not Janice individually. 

The Court cannot sustain a demurrer unless it disposes of an entire cause of action. (Daniels v. Select 

Portfolio Servicing, Inc., supra, 246 Cal.App.4th at 1167; PH II, Inc. v. Superior Court, supra, 33 

Cal.App.4th at 1682-1683.) Because this cause of action states some identifiable property converted 

and that the property belonged to ARI, the general demurrer to this cause of action is overruled. The 

demurrer for uncertainty is also overruled, as defendants can further clarify this claim through 

discovery. (A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 Cal.App.5th at 695.) 

 2nd C/A – No Specific Identifiable Sum Alleged 

The second cause of action is deficient because it fails to allege facts showing a specific, identifiable 

sum was allegedly converted by the Demurring Defendants. Plaintiff alleges this cause of action on an 

individual basis, asserting she is the owner of "certain sums held in her marital trust, as well as those 
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funds owed to her in her individual capacity, including those funds derived [from] the management, 

improvement, repair, maintenance, and general operation of ARI, and all rental revenues from 

approximately June 2016 to the present and ongoing." (SAC ¶ 125.) The vague description of "sums" 

and "funds" and "rental revenues" does not meet the standards to state a claim for conversion of 

money. (Farmers Ins. Exchange v. Zerin, supra, 53 Cal.App.4th at 452.) (See also Voris v. Lampert, 

supra, 7 Cal.5th at 1151; Weiss v. Marcus, supra, 51 Cal. App. 3d 590, 599.) 

The general demurrer to the second cause of action is sustained, with leave to amend. The Court 

does not need to reach the demurrer for uncertainty. 

 3rd C/A, 4th, and 5th C/A (Derivative) (Breach of Fiduciary Duty) 

Demurring Defendants argue (1) these causes of action do not allege which defendant participated in 

the breaches of fiduciary duty, (2) Plaintiff alleges defendants were managers and officers of ARI but 

also alleges they were directors, and (3) Plaintiff has not alleged facts to prove "motive" by 

defendants to act in bad faith on ARI's behalf. (Memo. ISO Dem. p. 11, ll. 26 – p. 12, l. 4.) The Court 

does not find any of these grounds warrant sustaining the demurrer.  

The elements of a cause of action for breach of fiduciary duty are "the existence of a fiduciary 

relationship, breach of fiduciary duty, and damages." (Oasis West Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 820.) Officers and directors of a corporation owe a fiduciary duty to the corporation and 

shareholders. (Corp. Code § 309 (a); Berg and Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 

1020, 1037 ["[C]orporate directors owe a fiduciary duty to the corporation and its shareholders and 

now as set out by statute, must serve 'in good faith, in a manner such director believes to be in the 

best interests of the corporation and its shareholders.' [Citation omitted.]"]; Singhania v. Uttarwar 

(2006) 136 Cal.App.4th 416, 426 ["California law clearly recognizes that officers and directors owe a 

fiduciary duty to stockholders and controlling stockholders owe a fiduciary duty to minority 

stockholders. [Citations omitted.]"].) " 'Shareholders may bring a derivative suit to, for example, 

enjoin or recover damages for breaches of fiduciary duty directors and officers owe the corporation.' 

[Citation omitted.]" (Singhania v. Uttarwar, supra, 136 Cal.App.4th at 426 [citing Schuster v. Gardner 

(2005) 127 Cal.App.4th 305, 313].)  

Majority shareholders also owe a fiduciary duty to the minority. (Jones v. H. F. Ahmanson & Co. (1969) 

1 Cal.3d 93, 108 [stating "[M]ajority shareholders, either singly or acting in concert to accomplish a 

joint purpose, have a fiduciary responsibility to the minority and to the corporation to use their ability 

to control the corporation in a fair, just, and equitable manner."].) "Majority shareholders may not 

use their power to control corporate activities to benefit themselves alone or in a manner detrimental 

to the minority. Any use to which they put the corporation or their power to control the corporation 

must benefit all shareholders proportionately and must not conflict with the proper conduct of the 

corporation's business. [Citations omitted.]" (Id.) "There is a 'strong public interest in assuring that 

corporate officers, directors, majority shareholders and others are faithful to their fiduciary 

obligations to minority shareholders.' [Citation omitted.]" (Meister v. Mensinger (2014) 230 

Cal.App.4th 381, 395 quoting Steinberg v. Amplica, Inc. (1986) 42 Cal.3d 1198, 1210 and Jones v. H. F. 
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Ahmanson & Co. (1969) 1 Cal.3d 93, 111, and holding plaintiff minority shareholders who proved 

breaches of fiduciary duty by officers and directors were entitled to damage award where fact of 

injury was certain though amount of damages was difficult to ascertain.].) 

The SAC as pled alleges that each of the Alamillo Individual Defendants and Pereira engaged in the 

breaches of duty alleged in SAC ¶¶ 134, 136, 146, 152 and 165 cited by Demurring Defendants. The 

SAC alleges in separate paragraphs that each of the Alamillo Individual Defendants and Pereira were 

officers and directors of ARI, and that all except Pereira were shareholders. (SAC ¶¶ 13-18, 20.) 

Though Plaintiff is the joint owner of a majority interest (53%) in ARI, given the pending dissolution of 

her marriage and the allegations that the other joint owner of the 53% interest (Larry) and the rest of 

the shareholders are allied against her, she alleges facts to support that she is in a position of a 

minority shareholder in ARI. Demurring Defendants cite no authority that pleading "motive" is an 

essential element of a breach of fiduciary duty cause of action. In the 5th cause of action, Plaintiff 

alleges the breaches of fiduciary duty caused injury to ARI. (SAC ¶ 166.) 

The general demurrers to the third, fourth, and fifth causes of action are therefore overruled. The 

special demurrer for uncertainty is also overruled as any ambiguity or uncertainty in the facts 

supporting these causes of action can be clarified through discovery. (A.J. Fistes Corp. v. GDL Best 

Contractors, Inc., supra, 38 Cal.App.5th at 695.) 

6th C/A (Violation of Business & Professions Code § 17200 et seq. ("UCL")) 

Demurring Parties argue a breach of contract cannot be the predicate claim under the UCL unless the 

breach also constitutes unlawful, unfair or fraudulent conduct. (Memo. ISO Dem. p. 12, ll. 15-18.) 

They also argue this cause of action is not supported by any non-contract obligations alleged in the 

SAC as the allegations "are too vague or conclusory." (Memo. ISO Dem. p. 12, ll. 20-22.) The case 

defendants cite to support that proposition, Kim v. Westmoore Partners, Inc. (2011) 201 Cal.App.4th 

267 held that in the context of a default judgment, the UCL allegations were too vague to state a 

cause of action. The complaint attached seven promissory notes, but the allegations regarding six of 

the notes were inconsistent with the attached exhibits and could not support relief for breach of 

contract, and the allegations regarding the seventh note did not include allege facts showing the note 

had been breached. (Id. at 272-283, 285.) The case is distinguishable from the allegations made in the 

SAC against Demurring Defendants. 

"Business and Professions Code section 17200 et seq. prohibits unfair competition, including 

unlawful, unfair, and fraudulent business acts. The UCL embraces 'anything that can properly be 

called a business practice and that at the same time is forbidden by law.' [Citations and internal 

quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1143 

("Korea Supply").) A claim for unfair business practices under the UCL by its terms may be asserted for 

practices that are "unfair," "unlawful," or "fraudulent." (Prakashpalan v. Engstrom, Lipscomb & Lack 

(2014) 223 Cal.App.4th 1105, 1133 [statute written in the disjunctive].)  

The "unlawful" prong of the UCL "borrows" violations of other laws and makes those violations a 

violation of the UCL where the conduct constitutes a business practice. (CADC/RADC Venture 2011-1 
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LLC v. Bradley (2015) 235 Cal.App.4th 775, 792-793; Cel-Tech Communications, Inc. v. Los Angeles 

Cellular Telephone Co. (1999) 20 Cal.4th 163, 180 ("Cel-Tech").) An "unfair" business practice does not 

have to be unlawful to violate the UCL. (Durell v. Sharp Healthcare (2010) 183 Cal.App.4th 1350, 1359 

[unfair competition is act or practice forbidden by law or " ' "even if not specifically prohibited by law, 

is deemed an unfair act or practice." ' [Citation omitted.]" quoting Troyk v. Farmers Group, Inc. (2009) 

171 Cal.App.4th 1305, 1335].) 

Following Cel-Tech, the Court of Appeal for the First Appellate District in Gregory v. Albertson's, Inc. 

(2002) 104 Cal.App.4th 845, 853–854 held that an unfair practice in a consumer case includes one 

forbidden by law, including civil or criminal, federal, state, municipal, statutory, regulatory or " 'court 

made' " law," or if the practice violates public policy, where the practice is immoral, unethical, 

unscrupulous or " 'substantially injurious to consumers'." (Id. at 853–854 quoting People v. Duz-Mor 

Diagnostic Laboratory, Inc. (1998) 68 Cal.App.4th 654, 658].) Violations of public policy to meet the 

unfair prong "must be tethered to specific constitutional, statutory, or regulatory provisions. 

[Citations omitted.]" (Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 907.)  

In this cause of action, Plaintiff alleges unlawful conduct based on a violation of the FAL, but Plaintiff 

also incorporates by reference all the allegations of the SAC preceding this cause of action. Plaintiff 

has alleged ARI through the Alamillo Individual Defendants and Pereira allowed assets of ARI to be 

converted, breached fiduciary duties to Janice as a minority shareholder, and breached fiduciary 

duties to act in the best interests of the corporation by allegedly dissipating ARI's assets and shifting 

them to competitor successor companies without consideration which resulted in ARI, an allegedly 

otherwise viable company, going out of business. (See, e.g., SAC ¶¶ 10-20, 25, 26, 34-40, 64-65, 84-

107.) Plaintiff has alleged facts, accepted as true on demurrer, that the conduct engaged in by all the 

Demurring Defendants threatened competition and was aimed at removing ARI as a competitor in the 

rebar business by transferring its business and assets to other competitors. (Id.; SAC ¶¶ 168, 170.) 

Given the broad scope of claims that be a predicate for violation of the UCL and these allegations, the 

UCL claim states sufficient facts to state a cause of action. The general and special demurrers to this 

cause of action are overruled. 

7th, 8th, 9th, 10th, 15th, 16th, 17th, and 28th C/As – "Fraud-Based" Claims 

Demurring Defendants contend none of these claims is pled with facts sufficient to meets the 

specificity requirement to state these causes of action which all are based on some form of fraud.  

" ' "The elements of fraud, which gives rise to the tort action for deceit, are (a) misrepresentation 

(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or 'scienter'); (c) 

intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage." ' [Citation 

omitted.] The tort of negligent misrepresentation does not require scienter or intent to defraud. 

[Citation omitted.] It encompasses '[t]he assertion, as a fact, of that which is not true, by one who has 

no reasonable ground for believing it to be true' [citation omitted], and '[t]he positive assertion, in a 

manner not warranted by the information of the person making it, of that which is not true, though 

he believes it to be true' [citations omitted])." (Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  07/21/2022 

 

 

20 

 

173-174 [quoting in part Lazar v. Superior Court (1996) 12 Cal.4th 631, 638].) 

A claim for fraud may also be stated based on a false promise. (Civ. Code § 1710 subd. 4 [defining 

deceit to include a "promise made, without any intention of performing it"]; Lazar, supra, 12 Cal.4th 

at 638 (" '[p]romissory fraud’ is a subspecies of the action for fraud and deceit. A promise to do 

something necessarily implies the intention to perform; hence, where a promise is made without such 

intention, there is an implied misrepresentation of fact that may be actionable fraud. [Citations 

omitted.]"].) 

The requirement that claims for fraud or misrepresentation be pled with specificity means that 

Plaintiff must allege facts "which 'show how, when, where, to whom, and by what means the 

representations were tendered.' " [Citation and internal quotations omitted.]" (Lazar v. Superior Court 

(1996) 12 Cal.4th 631, 645 [quoting Stansfield v. Starkey (1990) 220 Cal. App. 3d 59, 73].) When the 

claim is alleged against a corporate entity, "[a] plaintiff's burden . . . is even greater. In such a case, 

the plaintiff must 'allege the names of the persons who made the allegedly fraudulent 

representations, their authority to speak, to whom they spoke, what they said or wrote, and when it 

was said or written.' [Citation omitted.]" (Id. [quoting Tarmann v. State Farm Mut. Auto. Ins. Co. 

(1991) 2 Cal. App. 4th 153, 157].) Less specificity is required where the circumstances alleged indicate 

the defendant necessarily possesses "full information concerning the facts of the controversy." 

(Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217.) 

A. 7th C/A (UVTA "Actual" Avoidable Transaction) 

Demurring Defendants argue this cause of action is a "fraud-based" claim to which the specificity 

requirement applies. The 7th cause of action alleges a statutory cause of action for avoidance of 

transfers under the Uniform Voidable Transactions Act ("UVTA"), Civil Code section 3439.01 et seq., 

formerly known as the Uniform Fraudulent Transfer Act. The 7th cause of action alleges certain 

transfers of assets of ARI made to Demurring Defendants through distributions and other means of 

transfer were made by ARI (the debtor) with actual intent to hinder, delay, or defraud creditors. (Civ. 

Code § 3439.04(a)(1); SAC ¶¶ 173-177, 180, 181.) A transfer made with intent to hinder, delay, or 

defraud creditors may be avoided by a creditor, whether the creditor's claim arose before or after the 

date of the transfer, and is sometimes referred to as an "actual" fraudulent transfer or "actual" 

voidable transaction under the UVTA. (Civ. Code § 3439.04(a)(1).)  

Based on the statutory elements, this claim is not a claim for "fraud" as it is not based on any 

misrepresentation or concealment of fact or reliance, nor is intent to "defraud" essential to the claim; 

intent by the debtor as transferor to hinder or delay its creditors is sufficient. Demurring Parties cite 

no authority that applies the specificity requirement to a UVTA actual fraudulent transfer claim. 

While not a model of clarity, in this cause of action and allegations that precede it, she alleges ARI's 

assets in the form of distributions and other payments were transferred to the Alamillo Individual 

Defendants and Pereira. (SAC ¶¶ 13-18, 20, 174-177, among others.) She alleges that after ARI 

granted security interests in its assets to banks as part of the restructuring scheme, those assets were 
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later transferred to "insiders" or for an insider's benefit. (SAC ¶¶ 174, 176, 177, among others.)  

Plaintiff, however, asserts this claim as a "derivative" claim allegedly as a shareholder of ARI. She 

alleges ARI ceased its "functional existence" as a result of the transfers, but she alleges "Plaintiff" 

personally and individually suffered damages as a result of the transfers, not ARI. (SAC ¶ 182.) 

Demurring Defendants have asserted this derivative claim is defective because she does not allege 

damage to ARI but rather damage to Janice individually. (Memo. ISO Dem. p. 11, ll. 3-5.) On this 

ground, the Court sustains the general demurrer, with leave to amend. 

B. 8th C/A (Constructive Fraud and UVTA Constructive Fraudulent Transfer) 

The 8th cause of action, asserted as a derivative claim, is labeled "constructive fraud" in the heading 

but refers to the constructive fraudulent transfer or constructive voidable transaction avoidance 

provisions of the UVTA. (Civ. Code §§ 3439.04(a)(2), 3439.05.) A constructive fraudulent transfer or 

voidable transaction is one for which the debtor does not receive "reasonably equivalent value" and 

which results in the debtor having insufficient capital to carry out its business or to pay its debts or 

which is made when the debtor is insolvent or which renders the debtor insolvent. (Civ. Code §§ 

3439.04(a)(2), 3439.05.)  

To state a claim under the UVTA for avoidance and recovery of a constructive voidable transaction, 

generally Plaintiff need only allege facts meeting the elements set forth in the avoidance provisions 

which are based on the transferor (ARI) not receiving reasonable equivalent value in exchange for the 

transfers and the financial condition of ARI. A cause of action for avoidance of a constructive voidable 

transaction under the UVTA thus is a statutory claim and is not a "fraud" claim subject to the pleading 

specificity requirements of a misrepresentation or concealment claim. Demurring Defendants have 

not cited any authority that holds otherwise.  

The 8th cause of action, however, alleges multiple different claims under the umbrella heading of 

"constructive fraud" and the UVTA statutes cited, two of which have no relationship to the UVTA 

avoidance of transfer statutes and allegations required to state a claim for the avoidance of transfers 

under the UVTA constructive voidable transactions provisions. (Compare SAC ¶¶ 184-191 with ¶¶ 

192-198.) Instead, Plaintiff attempts to allege in part in this cause of action two other claims which 

may be considered "constructive fraud," which is a species of fraud that must be pled with specificity, 

and/or breach of fiduciary duty separate from any claim under the UVTA and without any allegations 

that ARI, rather than Janice, was allegedly damaged.  

Constructive fraud requires the plaintiff to demonstrate: "(1) a fiduciary relationship, (2) 

nondisclosure, (3) intent to deceive, and (4) reliance and resulting injury. Constructive fraud is any 

breach of duty that, without fraudulent intent, gains an advantage to the person at fault by 

misleading another to his prejudice. [Citations omitted.] Like an action for fraud, constructive fraud 

must be pled with specificity. [Citation omitted.]" (Tindell v. Murphy (2018) 22 Cal.App.5th 1239, 

1249-1250.) 

The defects in the 8th cause of action are numerous. This cause of action is allegedly asserted as a 
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"derivative" claim on behalf of ARI and/or the ARI-Related Companies, but the two constructive fraud 

causes of action embedded in the 8th cause of action allege only fiduciary duties and a confidential 

relationship between Janice and the Alamillo Individual Defendants and Pereira (SAC ¶¶ 184, 185, 

188, 189) and that she personally and individually suffered damages of $14 million, even in that 

portion of the cause of action that tries to allege claims for avoidance of constructive fraudulent 

transfers under the UVTA. (SAC ¶¶ 187, 191, 199.)  

In the first "constructive fraud" claim, Plaintiff alleges an "ARI Operating Agreement and Promissory 

Note" ("ARI Agreement") which is not defined or described in the preceding 183 paragraphs of the 

SAC. (SAC ¶ 184.) She alleges no specifics about the ARI Agreement, such as it was made or the 

general terms but alleges the Alamillo Individual Defendants and Pereira were "acting as officers" 

when they drafted that agreement. (SAC ¶ 184.)  

The allegations regarding what was allegedly concealed or not disclosed to her are vague at best, and 

not specific, nor are the allegations of the specific manner and timing of her reliance, and what she 

did or failed to do which she would or would not have done had she known the concealed facts. (SAC 

¶¶ 185, 186, 189, 190.) She alleges the defendants took advantage or gained an advantage over her 

personally, not over ARI or the ARI-Related Companies she names as defendants. (SAC ¶¶ 185, 186, 

189, 190.) Moreover, she names as defendants in this cause of action third party entities, including 

"successor" entities, PSG, PIIC, and NAT, without allegations as to which defendants she contends are 

liable for alleged "constructive fraud" and on what basis. (SAC ¶¶ 185-191.)  

The general demurrer to the 8th cause of action is sustained, with leave to amend. In granting leave 

to amend, Plaintiff is granted leave to allege the "constructive fraud" causes of action in the 8th cause 

of action as separate causes of action, and she must also allege any statutory claim for avoidance of 

constructive fraudulent transfers under the UVTA as a cause of action separate from the constructive 

fraud claims, if she intends to pursue these causes of action.  

C. 9th, 10th, 15th, 16th, 17th, and 28th C/As C/A  

These causes of action plead various forms of fraud, including false promises (9th, 10th), intentional 

and negligent misrepresentation of material facts (15th, 16th, 28th), and concealment (17th). In 

Opposition to the demurrers to these causes of action, Janice simply argues the "SAC is replete with 

specific factual allegations" that meet the specificity requirement, without citing to a single paragraph 

of the SAC or allegation. (Opp. p. 9, ll. 7-8.) 

Absent from the allegations in these causes of action are specific facts as to the misrepresentations 

made to Janice by each of the Alamillo Individual Defendants and Pereira, when they were made, and 

the manner in which they were made, what was concealed from her that she was not aware of or did 

not know, when and in what manner she relied or changed her position based on the affirmative 

promises or misrepresentations, when and in what manner she took actions or failed to act in 

reliance on concealed facts, and facts showing why her reliance was justified. In sum, she has not 

alleged with specificity the essential facts necessary to support these causes of action. (SAC ¶¶ 201-

209, ¶¶ 212-226 [in which she refers to the ARI Agreement and a loan by Bridge Bank without any 
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dates or time frames or specifics, as well as a "MEMORANDUM OF AGREEMENT AND PROMISSORY 

NOTE," another undefined term without allegations as to the date, parties or terms, and that she was 

induced to assign "a portion of her interest in the PROPERTY," another undefined term]; ¶¶ 257-273 

["Defendants" named in this cause of action are a string cite of names or just generically 

"Defendants" who allegedly made "the promises" or "representations" without dates, specifics]; ¶¶ 

275-279 [same]; ¶¶ 281-284 [alleging individual defendants as well as the ARI-Related Companies 

concealed facts from her]; ¶ 344 [Alamillo Individual Defendants and Pereira "made, participated in 

the making of, or aided and abetted the making of the misrepresentations of fact" alleged above and 

Plaintiff "relied on one or more of the false statements and/or omissions alleged herein" and was 

damaged].)  

She alleges no dates or the manner in which any alleged promises or misrepresentations were 

conveyed to her by any of the Alamillo Individual Defendants or Pereira. Paragraph 19 alleges certain 

representations allegedly made by "Larry, Joe, Brett, and Pereira" in June 2016 without stating the 

manner in which the representations were made (in writing, orally, by each of them individually or in 

a collective meeting, for example). She alleges in that paragraph that she relied by "signing 

guarantees, agreeing to loans and agreeing to some business transactions" proposed by the Alamillo 

Individual Defendants and Pereira, without alleging any time frames as to when she engaged in this 

conduct, without any identification of documents she signed, specific loans she guarantied, or specific 

"business transactions" she approved. The only allegations regarding specific distributions to 

shareholders Janice makes are alleged in paragraph 108 in which she alleges distributions were made 

to shareholders in 2016 and 2017 totaling approximately $10 million, which was prior to the June 

2018 time frame in which she alleges the "restructuring scheme" was made. (SAC ¶¶ 72, 96, 98, 99, 

108.)  

Janice argues less specificity is required to plead fraud and similar causes of action when the 

information is in the defendant's possession and that the test is whether the SAC puts the defendant 

on notice of the charges. The SAC does not provide notice to the Alamillo Individual Defendants and 

Pereira of the false promises or misrepresentations Janice contends they made to her that she relied 

on, what specific business transactions and documents she allegedly agreed to and executed in 

reliance on the promises, misrepresentations, or concealed facts, and facts showing her reliance on 

the promises, misrepresentations, or facts she was allegedly not aware of, was justifiable. These are 

facts within Janice's knowledge. The facts alleged do not show that the defendants "necessarily 

possess full information" regarding these facts. (Daniels v. Select Portfolio Servicing, Inc., supra, 246 

Cal.App.4th  at 1167 [quoting Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 

158].) The general demurrers to the 9th, 10th, 15th, 16th, 17th, and 28th causes of action are 

sustained, with leave to amend. Based on this ruling, the Court does not need to address PIIC's 

special demurrer to this claim. 

 11th C/A (Civil Conspiracy) 

" 'Conspiracy' " itself is not a cause of action; conspiracy allegations are typically made in order to 

assert liability against an actor who did not participate in the underlying wrongful conduct alleged to 
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have been committed by another defendant. [Citations omitted.]" (American Master Lease LLC v. 

Idanta Partners, Ltd. (2014) 225 Cal.App.4th 1451, 1473.) (See also Daniels v. Select Portfolio 

Servicing, Inc., supra, 246 Cal.App.4th at 1172.) "[A] plaintiff must plead '(1) formation and operation 

of the conspiracy and (2) damage resulting to plaintiff (3) from a wrongful act done in furtherance of 

the common design.' [Citation omitted.]" (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 

Cal.App.4th 1150, 1173 [quoting Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062].)  

"Conspiracy is not a separate tort, but a form of vicarious liability by which one defendant can be held 

liable for the acts of another. [Citations omitted.] To establish conspiracy, a plaintiff must allege that 

the defendant had knowledge of and agreed to both the objective and the course of action that 

resulted in the injury, that there was a wrongful act committed pursuant to that agreement, and that 

there was resulting damage. [Citation omitted.] A conspiracy requires evidence 'that each member of 

the conspiracy acted in concert and came to a mutual understanding to accomplish a common and 

unlawful plan, and that one or more of them committed an overt act to further it.' [Citation omitted.] 

Thus, conspiracy provides a remedial measure for affixing liability to all who have 'agreed to a 

common design to commit a wrong' when damage to the plaintiff results. [Citation omitted.]" (IIG 

Wireless, Inc. v. Yi (2018) 22 Cal.App.5th 630, 652].) 

Demurring Defendants contend the civil conspiracy cause of action fails because the underlying tort 

claims fail. There are underlying tort claims against the Demurring Defendants which the Court finds 

have been pled sufficiently to support this cause of action. There are tort claims alleged, including 

causes of action for conversion and breach of fiduciary duty that support the civil conspiracy cause of 

action against these defendants. (Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 Cal.App.4th 

at 1136 [allowing amendment of conversion claim to state delayed discovery for purposes of the 

statute of limitations in order to support the twelfth cause of action for civil conspiracy to commit 

conversion]; Filip v. Bucurenciu (2005) 129 Cal.App.4th 825, 838 [conspiracy to commit fraudulent 

transfers].) 

Demurring Defendants also argue the SAC does not properly allege the "formation and operation" of 

the conspiracy, citing SAC ¶ 115 which generally alleges "meetings" took place without identifying any 

details, including the participants, the date and location, and what was agreed upon, but Demurring 

Defendants cite paragraph 229 in which Janice alleges that they agreed to the restructuring scheme 

and they converted ARI's assets and property (SAC ¶ 230)< which are allegations of acts in 

furtherance of the restructuring scheme.  

The general demurrers to the 11th cause of action are overruled, and the special demurrers for 

uncertainty are overruled as any uncertainty in this cause of action can be clarified through discovery. 

(A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695.) 

 12th C/A (Aiding and Abetting) 

The Court in Casey v. U.S. Bank National Assn. (2005) 127 Cal.App.4th 1138 addressed what must be 

pled to allege liability for aiding and abetting an intentional tort: 
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" 'Liability may … be imposed on one who aids and abets the 

commission of an intentional tort if the person (a) knows the other's 

conduct constitutes a breach of duty and gives substantial assistance 

or encouragement to the other to so act or (b) gives substantial 

assistance to the other in accomplishing a tortious result and the 

person's own conduct, separately considered, constitutes a breach of 

duty to the third person.' [Citations omitted.]"  

(Id. at 1144 [emphasis added, quoting Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318, 1325–1326].)  

Plaintiff can state a claim for aiding and abetting by alleging a defendant's knowledge of another 

party's breach of duty, such as breaches of fiduciary duty by the Demurring Defendants in 

effectuating the restructuring scheme, combined with the party providing "substantial assistance" or 

"encouragement" of the other. (Casey, supra, 127 Cal.App.4th at 1144.) Accepting Plaintiff's 

allegations as true as the Court must on demurrer, Plaintiff has alleged sufficient facts that each of 

the Demurring Defendants provided "substantial assistance" or "encouragement" to the ARI-Related 

Companies and each of the other Alamillo Individual Defendants in engaging in the restructuring 

scheme and allegedly breaching their fiduciary duties to Janice and ARI. The allegations include 

allegations regarding the Demurring Defendants' knowledge of the conduct of the others and 

participation in the conduct which allowed the ARI-Related Companies' assets to be transferred to 

others without adequate consideration and to cause the ARI-Related Companies to cease operations 

and shift their value to other persons and entities in which Janice does not have an interest. (SAC ¶¶ 

10-20, 25, 26, 34-40, 64-65, 84-107.) (See, e.g., Schulz v. Neovi Data Corp. (2007) 152 Cal.App.4th 86, 

94, 97 [finding aiding and abetting allegations against payment processors not sufficient that merely 

alleged conclusory knowledge website was illegal, but finding allegations sufficient against other 

payment processors which included allegations of specific conduct by the processor reviewing the 

website and independently concluding the website was operating an illegal lottery].)  

The general and special demurrers to the 12th cause of action are overruled. 

 13th C/A (Accounting) 

Demurring Defendants assert the accounting cause of action is not necessary because Plaintiff has not 

stated a cause of action for breach of fiduciary duty. The Court has overruled the demurrers to the 

breach of fiduciary duty causes of action. The general and special demurrers to this cause of action 

are overruled. 

 14th C/A (Declaratory Relief) 

Code of Civil Procedure § 1060 provides that a "person interested . . . under a contract, or who 

desires a declaration of his or her rights or duties with respect to another, or in respect to, in, over or 

upon property . . . may, in cases of actual controversy relating to the legal rights and duties of the 

respective parties, bring an original action or cross-complaint in the superior court for a declaration of 

his or her rights and duties in the premises, including a determination of any question of construction 
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or validity arising under the instrument or contract." (Code Civ. Proc. § 1060 [emphasis added].) 

Whether to allow a claim for declaratory relief to proceed lies in the discretion of the Court. (Code 

Civ. Proc. § 1061 ["The court may refuse to exercise the power granted by this chapter in any case 

where its declaration or determination is not necessary or proper at the time under all the 

circumstances."].) 

Declaratory relief is intended to operate prospectively to provide guidance to the parties in shaping 

their future conduct, not to address past wrongs. (Osseous Technologies of America, Inc. v. 

DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 357, 367 [" 'There is unanimity of authority to the 

effect that the declaratory procedure operates prospectively, and not merely for the redress of past 

wrongs.' "].) The Court has discretion to dismiss a declaratory relief action where the relief sought 

addresses past wrongs, where the parties have alternative claims and relief to address the wrongs 

alleged, and where it is likely judgment on the other claims will "fully and finally resolving the parties' 

dispute without any impact on future conduct." (Id. at 376-377.).) Plaintiff does not address this 

requirement for declaratory relief in her Opposition or argue that this cause of action alleges a 

controversy other than one asserting past wrongs. (Opp. p. 12, ll. 4-10.) 

In addition, where a declaratory relief claim concerns claims addressed in other substantive causes of 

action, the claim is duplicative, superfluous and properly dismissed. (Hood v. Superior Court (1995) 33 

Cal.App.4th 319, 324.) As the Court in Hood v. Superior Court, supra, explained, where the issues in a 

declaratory relief cause of action "were fully engaged by other causes of action," then the 

"declaratory relief was unnecessary and superfluous. [Citations omitted.] 'The declaratory relief 

statute should not be used for the purpose of anticipating and determining an issue which can be 

determined in the main action.' [Citations omitted.]" (Id.) (See also California Taxpayers Action 

Network v. Taber Construction, Inc. (2017) 12 Cal.App.5th 115, 150 [upholding trial court's order 

sustaining demurrer to declaratory relief cause of action, exercising the Court's discretion under Code 

of Civil Procedure section 1061, on the ground the claim was superfluous and the issues fully engaged 

in the other causes of action].) 

The Court has reviewed in detail the allegations of paragraphs 250 through 255 of the SAC. The 

allegations do not state a proper cause of action for declaratory relief under the foregoing authorities 

as they seek determinations regarding past wrongs, conduct, acts, or events, such as that defendants' 

conduct "serve[d] not legitimate purposes, and was, in fact, designed to improperly and illegally 

withhold and diminish the sums, value and assets which rightfully belong to Janice Alamillo" and that 

various transactions and conveyances should "be rescinded and undone." (SAC ¶¶ 254, 255; Osseous 

Technologies of America, Inc. v. DiscoveryOrtho Partners LLC, supra, 191 Cal.App.4th at 367.) The 

declaratory relief cause of action is also duplicative, unnecessary, and superfluous because the 

matters on which she seeks a "declaration" are raised in the other substantive causes of action of the 

SAC. (Hood v. Superior Court, supra, 33 Cal.App.4th at 324; California Taxpayers Action Network v. 

Taber Construction, Inc., supra, 12 Cal.App.5th at 150.) 

The Court previously sustained general demurrers to this cause of action in the FAC with leave to 

amend to allow Plaintiff an opportunity to allege a basis for declaratory relief that did not violate the 
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principles set forth above. She has not done so, and she does not argue in her opposition that she can 

allege additional facts to cure these deficiencies. Pursuant to Code of Civil Procedure section 1061, 

the Court exercises its discretion and sustains the general demurrers to the 14th cause of action for 

declaratory relief, without leave to amend.  Based on this ruling, the Court does not need to address 

the special demurrers. 

 18th C/A (Constructive Trust)  

For the reasons set forth in the Court's ruling on demurrers to the FAC, in the face of a split of 

authority, the Court elected to allow the constructive trust cause of action to proceed if Plaintiff 

alleges a viable underlying cause of action to which the remedy may apply. (Auto Equity Sales, Inc. v. 

Superior Court (1962) 57 Cal.2d 450, 456.) " 'A constructive trust is an equitable remedy to compel a 

person who has property to which he is not justly entitled to transfer it to the person entitled thereto. 

[Citations.]' [Citation omitted.]' . . . .  '[A] constructive trust may be imposed in practically any case 

where there is a wrongful acquisition or detention of property to which another is entitled.' [Citation 

omitted.]" (Farmers Ins. Exchange v. Zerin, supra, 53 Cal.App.4th at 457 [quoting Weiss v. Marcus, 

supra, 51 Cal. App. 3d at 600].)  

For the reasons set forth above, the Court finds the first cause of action for conversion alleges 

sufficient facts to state causes of action against the Alamillo Individual Defendants, Pereira, and those 

ARI-Related Companies named in that cause of action. A cause of action for conversion can support 

imposition of a constructive trust over the property converted or transferred. (See Civ. Code §§ 2223, 

2224; Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1069-1070 [conversion].) Demurring 

Defendants argue that Plaintiff has not alleged facts showing the "wrongful acquisition" of the assets 

(Memo. ISO Dem. p. 16, ll. 8-9), but taking the allegations of this claim along with those that precede 

this cause of action, accepting them as true, and reading the SAC liberally as the Court must on 

demurrer, the facts allege conversion and other wrongful acts, including breaches of fiduciary duty, to 

support the wrongful acquisition element. 

The general demurrers to the eighteenth cause of action are overruled. As to the demurrer for 

uncertainty, the general reference to "Defendants" collectively is preceded by some individualized 

allegations regarding the roles and actions of specific named individuals and entities. Given the 

disfavored view of demurrers for uncertainty, any ambiguities or lack of clarity is better addressed 

through discovery. (A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 Cal.App.5th at 695.) The 

special demurrer for uncertainty to this cause of action is also overruled. 

19th C/A (Rescission)  

Asserting this claim as a derivative claim, Plaintiff alleges "these defendants" (21 defendants plus 100 

Does are named defendants) "had [the ARI-Related Companies other than Hemlock, plus STS and 

Terrace (for purposes of this cause of action, referred to as the "Rescinding Parties")] enter into 

contracts with CRF, Gamma, Camblin, RWF, Transpacific Steel, PSG, Shaun, Celaya, Van Brusselen, and 

Does and other entities." (SAC ¶ 294.) She alleges "these" Defendants (CRF, Gamma, Camblin, RWF, 

Transpacific Steel, PSG, Shaun, Celaya, Van Brusselen, and Does and other entities) received valuable 
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consideration in the contracts but the ARI-Related Companies, STS and Terrace, did not receive fair 

and adequate consideration for the agreements, and the consideration for those ARI entities' 

obligations under the contracts failed in whole or in part or became void. (SAC ¶¶ 294, 295.) 

The contracts Janice alleges are subject to rescission under this cause of action are "any and all 

contracts and agreements to transfer assets of ARI including the sale of assets of ARI including the 

sale of 325 West Channel Road LLC, PIIC, NAT and Joe, Jean, Brett, Sara and Eric, the merger related 

contracts between ARI and PSG described in Paragraph 25 and any and all agreements made to 

effectuate the RESTRUCTURING SCHEME." (SAC ¶ 296 [emphasis added].) That sentence and 

paragraph continues, stating "each of these [contracts or agreements] was for an illegal purpose, and 

as such void, unconscionable, and perpetuated unfair competition between ARI and Defendants 

named. [sic] and/or seeks to unilaterally rescind these contracts due to these Defendants' fraudulent 

misrepresentations, including their inducement of ARI to enter into the contracts." (SAC ¶ 296.)  

Under Civil Code section 1689(b), a party may rescind a contract "[i]f the consideration for the 

obligation of the rescinding party fails, in whole or in part, through the fault of the party as to whom 

he rescinds," or "[i]f the consideration for the obligation of the rescinding party becomes entirely void 

from any cause." (Civ. Code § 1689(b)(2) and (b)(3); SAC ¶ 295.) The allegations cited above suggest 

she may also be relying on Civil Code section 1689(b)(1), which allows a party to rescind a contract 

based on fraud, and Civil Code section 1689(b)(5), which allows rescission based on illegality "for 

causes which do not appear in its terms or conditions, and the parties are not equally at fault."  

Demurring Defendants contend this cause of action is defective because the contracts and 

agreements subject to rescission are not sufficiently identified to determine what contracts or 

agreements Plaintiff seeks to rescind. The Court agrees.  

Janice's description of what she labels the "restructuring scheme" seems to encompass activities and 

contracts and agreements dating back to 2016. (SAC ¶¶ 19, 25.) The fact Plaintiff may not be aware of 

the entire possible universe of contracts or agreements she contends should be rescinded does not 

justify Plaintiff pleading this claim against the Demurring Defendants without identifying those 

contracts of which she is aware and has alleged in other portions of the SAC if she contends those 

contracts are subject to rescission. (See SAC ¶¶ 25 [p. 13, ll. 3-7 and p. 13,, ll. 12-15 addressing ARI 

paying surety insurance premiums]; 29 [money from LLCs used for ARI's Emergency Insurance Policy, 

possible Camblin rental agreement of 325 West Channel Road LLC property and transfer of certain 

equipment]; 30 [possible PSG rental agreement of 361 West Channel Road LLC property] 31 [possible 

sale of Terrace property to unidentified party]; 37 [possible Camblin agreement with ARI]; 40 

[possible RWF agreement with ARI and RWF rental agreements for "Channel Road and Terrace 

properties"]; 43 [GIA with PIIC]; 51 [assignments of projects to PIIC]; 86-88, 90 [ARI "acted to bond" 

projects of CRF, Gamma, Transpacific Steel, Camblin and possible contracts associated therewith]; 

184 [ARI Operating Agreement Promissory Note]; 216 [Memorandum of Agreement and Promissory 

Note].)  

Evaluating the SAC as a whole, the rescission cause of action does not fairly apprise the Demurring 

Defendants which of the numerous contracts and agreements alleged in the SAC are subject to this 
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cause of action, and which are not. Are any or all of the surety insurance policies, ARI's Emergency 

Insurance Policy, property rental agreements, assignments of projects to the insurer, agreements to 

"bond" projects, agreements to transfer tangible assets to Camblin, RWF, CRF, Gamma, Transpacific, 

and PSG, ARI Operating Agreement Promissory Note, and Memorandum of Agreement and 

Promissory Note agreements Janice alleges should be rescinded? Janice should at a minimum be able 

to identify which of these alleged agreements is, or is not, subject to her rescission claim.  

The underscored allegation of paragraph 296 cited above is confusing and nonsensical, as 

grammatically it refers to agreements for "the sale of 325 West Channel Road LLC [the entity, not its 

assets], PIIC, NAT and" the Alamillo Individual Defendants. (SAC ¶ 296.) The SAC broadly describes the 

"restructuring scheme" which seems to refer to any acts or agreements taken by almost all the 

defendants which in some way resulted in the diminution of any value of Janice's interests in the ARI 

entities or her failure to receive a distribution from any ARI entity in which she has an ownership 

interest. (SAC ¶¶ 99, 100, 106.) The rescission cause of action names the Alamillo Individual 

Defendants and Pereira but does not identify what contracts exist between the Rescinding Parties and 

the Alamillo Individual Defendants and Pereira which Janice contends are subject to rescission claim. 

For all of these reasons, the rescission cause of action is pled in such sweeping and uncertain terms 

that the Demurring Defendants cannot determine at least some specific universe of contracts to 

which they are parties and which she seeks to rescind, such that the cause of action fails to allege 

adequately the agreements subject to rescission which is an essential element of the claim. 

The general demurrer to the 19th cause of action is sustained, with leave to amend. 

 20th C/A (Breach of Note) 

Plaintiff asserts this cause of action as a derivative claim for breach of a note. A promissory note may 

be the basis for a claim for breach of contract. (See generally Saks v. Charity Mission Baptist Church 

(2001) 90 Cal.App.4th 1116, 1132 [breach of note is based on elements of breach of contract; "A 

promise to pay money contained in a note is legally binding in accordance with the established rules 

governing negotiable instruments contained in article 3 of the California Uniform Commercial Code. 

Unlike a contract, a note is one sided: it tells us what the promisor is obligated to do (pay a certain 

sum of money on demand or by a certain date) but does not indicate what the payee has done or 

undertaken to entitle it to the promised payment."]; Kahn v. Lasorda's Dugout, Inc. (2003) 109 

Cal.App.4th 1118, 1124, fn. 5.)  

The essential elements of a cause of action for breach of contract are "(1) the existence of the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) 

the resulting damages to the plaintiff. [Citations omitted.] " (Oasis West Realty, LLC v. Goldman, 

supra, 51 Cal.4th at 821.) A complaint does not have to attach the contract to state a cause of action 

for breach. (Miles v. Deutsche Bank National Trust Co. (2015) 236 Cal.App.4th 394, 401-402.) "[A] 

plaintiff may plead the legal effect of the contract rather than its precise language. [Citations 

omitted.]" (Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 198–

199.) 
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Plaintiff's allegations, however, omit essential facts to support the breach of contract claim for breach 

of the note. She alleges ARI is the holder of "multiple notes" including a note of unspecified date in 

the amount of $1.5 million executed by Joe and Jean in favor of ARI and of the "Loan Documents," 

also of unspecified date, with no allegations connecting the "Loan Documents" to the "Note" subject 

to the cause of action, such as that the Loan Documents relate to the Note and were executed by Joe 

and Jean in favor of ARI. The cause of action does not allege the amount of any installments or other 

payments due under the Note, the dates installments or other payments were required to be made 

under the Note, the date of default, and the amount outstanding or that Plaintiff otherwise contends 

is now due under the Note. (SAC ¶¶ 300-304.) 

Plaintiff does not address the merits of the demurrer to this cause of action, arguing only the 

demurrer should be overruled based on an inadequate meet and confer. The general demurrer to this 

cause of action is sustained, with leave to amend. The Court does not need to reach the special 

demurrer for uncertainty.  

  21st and 21st(A) C/As (Money Had and Received)  

Janice asserts causes of action for money had and received as a derivative claim (21st C/A) and as an 

individual claim, but she makes the identical factual allegation to support both causes of action. She 

alleges the named defendants received funds "of ARI, including $1.7 million in ARI, and "considerable 

sums" in other companies, which Janice "invest[ed]" in the Alamillo-Related Defendants, Terrace, and 

STS "that was intended to be paid to and/or used for the benefit of Plaintiff with respect to the assets 

of ARI" but was not "paid to and/or used for the benefit of Plaintiff." (SAC ¶¶ 306, 307, 310, 311.) She 

then alleges as a result of the defendants' "conversion, Plaintiff suffered actual damages" of $14 

million representing the fair market value of her shares in ARI." (SAC ¶¶ 308, 312 [emphasis added].)  

"A cause of action for money had and received is stated if it is alleged the defendant 'is indebted to 

the plaintiff in a certain sum 'for money had and received by the defendant for the use of the 

plaintiff.' [Citation, internal quotation marks omitted.]" (Farmers Ins. Exchange v. Zerin, supra, 53 

Cal.App.4th at 460 [quoting Schultz v. Harney (1994) 27 Cal. App. 4th 1611, 1623].) "The essential 

elements of an action for money and/or goods had and received are (1) a statement of indebtedness 

of a certain sum, (2) the consideration made by the plaintiff, and (3) nonpayment of the debt. 

[Citation omitted.] However, 'no recovery for money had and received can be had against a 

defendant who never received any part of the money or equivalent thing sued for. [Citation.]' 

[Citation omitted.]" (First Interstate Bank v. Cal. (1987) 197 Cal.App.3d 627, 635 [quoting Rains v. 

Arnett (1961) 189 Cal.App.2d 337, 344].)  

Plaintiff does not allege a debt in a sum certain for money any of the defendants received for the 

benefit of either ARI or Janice. She alleges she made investments of $1.7 million and other 

"considerable sums" in ARI and other related entities. (SAC ¶¶ 306, 310.) Other allegations of the SAC 

make it clear she has an ownership interest in these entities subject to this cause of action, consistent 

with her allegations of an investment. (Nelson v. Anderson (1999) 72 Cal.App.4th 111, 126 

["Shareholders own neither the property nor the earnings of the corporation. [Citation omitted.] 

Shareholders own only stock, from which their income is derived upon the liquidation of assets or the 
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declaration of dividends by the directors. [Citation omitted.]"]; Paclink Communications Internat. v. 

Superior Court (2001) 90 Cal.App.4th 958, 964 ["Because members of the LLC hold no direct 

ownership interest in the company's assets (Corp. Code, § 17300), the members cannot be directly 

injured when the company is improperly deprived of those assets. The injury was essentially a 

diminution in the value of their membership interest in the LLC occasioned by the loss of the 

company's assets. Consequently, any injury to plaintiffs was incidental to the injury suffered by 

PacLink-1."].)  

The allegations taken together allege a claim by Janice for the monetary value of her ownership 

interest in ARI to which she alleges she is entitled based on her investment in ARI and its related 

entities. In her derivative cause of action (21st), she does not allege ARI was damaged or any basis for 

ARI to be entitled to the value of Janice's stock interest in ARI as damages in a claim for money had 

and received. (SAC ¶ 308.) In her individual claim, she has not alleged a monetary debt in a sum 

certain owed to her, but rather a claim for damages based on the value of her ownership in ARI, 

which is clearly not a debt owed in a definite sum but a damage claim subject to substantial dispute 

between Janice and the defendants. (See, e.g., SAC ¶¶ 310-312, 19, 25, 45-46, 79-82.)  

Though she acknowledges the indebtedness in a sum certain element of these causes of action in her 

Opposition (Opp. p. 13, ll. 15-17), she argues only that the Defendants named in this cause of action 

"received funds that were invested by Janice . . . intended to be used for the benefit of . . .  the 

company" in which she is a shareholder. (Opp. p. 133, ll. 19-21 [emphasis added].) Janice's allegations 

she invested in ARI and the related companies and became a shareholder or member, directly or 

indirectly, in those entities, does not create a debtor-creditor relationship or support a claim for 

money had and received. 

The general demurrers to these causes of action are sustained, with leave to amend. The Court does 

not need to reach the special demurrers for uncertainty as to these causes of action based on the 

ruling on the general demurrers.  

 22nd C/A (Unjust Enrichment) 

"The elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust retention of the 

benefit at the expense of another.’ [Citation omitted.] ‘The theory of unjust enrichment requires one 

who acquires a benefit which may not justly be retained, to return either the thing or its equivalent to 

the aggrieved party so as not to be unjustly enriched.’ [Citations omitted.]" (Prakashpalan v. 

Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1132 [emphasis added].) 

Janice alleges that the Alamillo Individual Defendants and Pereira, among other defendants named in 

this claim, "received a benefit in the form or [sic] personal property and cash distributions from ARI 

that belonged to ARI . .. . including transfers of assets that were the rightful property of Hemlock 

Avenue." (SAC ¶ 315 [emphasis added].) The Court sustained demurrers by PSG and Transpacific to 

this cause of action on the ground that Janice did not allege they had received property belonging to 

her. The cause of action as pled in the SAC does not allege that any property allegedly received by the 

Alamillo Individual Defendants and Pereira subject to this cause of action belongs to Janice, but rather 
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that it belongs to ARI or Hemlock Avenue. (SAC ¶ 315.) (Nelson v. Anderson, supra, 72 Cal.App.4th at 

126; Paclink Communications Internat. v. Superior Court, supra, 90 Cal.App.4th at 964.) She alleges a 

personal claim by her as an individual which requires her to allege facts showing that the Alamillo 

Individual Defendants and Pereira are in possession of her property by which they would be unjustly 

enriched if they were allowed to retain it. Paragraph 315 does not allege those facts; it alleges 

contrary facts. 

The general demurrers to this cause of action are sustained, with leave to amend. 

 23rd C/A (Corporate Waste)  

Janice asserts this cause of action for corporate waste as a derivative claim alleging that ARI, other 

ARI-Related Companies, STS and Terrace were damaged by, among other acts and omissions, the 

breaches of fiduciary duty by the Alamillo Individual Defendants and  Pereira, approval of 

compensation packages and distributions, and allowing "insider sales" resulting in the waste of 

corporate (or LLC) assets. (SAC ¶¶ 322.) Demurring Defendants contend the claim requires allegations 

that the exchanges of value received by the corporation were so one-sided no prudent person would 

conclude the corporation received adequate consideration. (Memo. ISO Dem. p. 17, ll. 12-15.) 

Pointing to paragraph 322 of the SAC, Demurring Defendants argue Plaintiff has not alleged any facts 

to support the claim. The facts alleging inadequate consideration for the transfers of ARI's and related 

company assets are detailed within the 321 allegations of the SAC that precede that paragraph. 

The general and special demurrers to this cause of action are overruled. 

24th C/A (Tortious Interference with Prospective Business Advantage)  

The elements of this cause of action are addressed in Korea Supply, supra, 29 Cal.4th 1134. They are: 

" ‘(1) an economic relationship between the plaintiff and some third party, with the probability of 

future economic benefit to the plaintiff; (2) the defendant's knowledge of the relationship; (3) 

intentional acts on the part of the defendant designed to disrupt the relationship; (4) actual 

disruption of the relationship; and (5) economic harm to the plaintiff proximately caused by the acts 

of the defendant.' [Citations.]’ " (Korea Supply, supra, 29 Cal.4th at 1154 [quoting Westside Center 

Associates v. Safeway Stores 23, Inc. (1996) 42 Cal.App.4th 507, 521-522].) (See also Della Penna v. 

Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 393 [listing similar components as seven 

elements].)  

Plaintiff has alleged independent wrongful conduct, including conversion and breaches of fiduciary 

duty, that interfered with the ARI-Related Companies prospective business advantage by causing ARI 

to cease operations and moving its assets to its competitors and to insiders or insider-controlled 

entities which prevented ARI from continuing its business relationship with its customers. (SAC ¶¶ 5, 

25, 26, 34-40, 64, 65, 84-107, 168, 170.) Plaintiff, however, has not asserted this cause of action as a 

"derivative" claim, and the facts alleged in paragraph 325 of this cause of action demonstrate it was 

ARI and other ARI-Related Companies whose prospective business advantage she alleges was 

interfered with.  At the same time, in paragraph 328 Janice alleges she was damaged by defendants' 

interference, not that the ARI-Related Companies suffered any damages based on the interference. 
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Accepting the allegations of paragraph 325 as true, the claim fails because Janice has not alleged the 

interference injured ARI and the ARI-Related Companies with the customer and client relationships.  

The general demurrer to the 24th cause of action for failure to state facts sufficient to state a cause of 

action is sustained, with leave to amend. Assuming Janice intends to amend to state this claim as a 

derivative claim on behalf of the ARI-Related Companies who had the customer and client 

relationships with which defendants allegedly interfered, in any amended pleading, Plaintiff should so 

designate this cause of action in the heading, as she has done with the other derivative causes of 

action. If Janice contends she personally has a claim for interference with prospective business 

advantage notwithstanding the allegations of paragraph 325, she will need to allege specific facts that 

address the contrary factual allegations in paragraph 325 and other portions of the SAC and why they 

do not preclude her from alleging an individual claim. The Court does not need to reach the special 

demurrer for uncertainty based on this ruling. 

 25th, 26th, and 27th C/As (Violations of Corporations Code in Sale of Securities)  

Plaintiff alleges violations of Corporations Code sections 25401/25501 (25th C/A), sections 

25402/25502 (26th C/A), and section 25504 (27th C/A) all of which involve the sale or offering for sale 

of securities. Plaintiff does not respond to the merits of the demurrers to these causes of action, 

arguing only they should be overruled based on inadequate meet and confer, which is not a basis for 

overruling a demurrer under Code of Civil Procedure section 430.41(a)(4). 

Corporations Code section 25401 makes it "unlawful for any person to offer or sell a security in this 

state, or to buy or offer to buy a security in this state, by means of any written or oral communication 

that includes an untrue statement of a material fact or omits to state a material fact necessary to 

make the statements made, in the light of the circumstances under which the statements were made, 

not misleading." Corporations Code section 25501 provides the remedies for a violation of the 

statute, allowing the buyer or seller to "sue either for rescission or for damages (if the plaintiff or the 

defendant, as the case may be, no longer owns the security)" subject to certain exceptions or 

conditions.  

Plaintiff does not allege that she purchased any securities and does not allege the identity of the 

"seller" of the securities, the company whose securities she allegedly purchased, when the securities 

were sold, or the manner in which the alleged misrepresentations were made. In earlier portions of 

the SAC, she alleges she and her husband "founded" ARI in 2006, and are owners through their family 

trust of the other ARI-Related Companies which are all family-owned businesses, not that she bought 

any securities in any of these companies. (SAC ¶¶ 25, 8-12, 19 [Janice to be paid her share of 

"lucrative companies that she had co-founded"].) In this cause of action, she alleges she purchased 

the unidentified securities based on "promises" allegedly made by the Alamillo Individual Defendants 

and Pereira that the ARI-Related Companies "would be run for the benefit of all of its shareholders 

equally and not to the exclusion of any single shareholder." (SAC ¶ 330.) Corporations Code section 

25401 requires "an untrue statement of material fact," which is narrower than what may qualify as 

fraud or deceit under the common law or the Civil Code statutes. A false promise, which is the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  07/21/2022 

 

 

34 

 

misrepresentation she has alleged, is not the same as an "untrue statement of material fact."  

The general demurrer to the 25th cause of action is sustained, with leave to amend. 

Corporations Code section 25402 makes it "unlawful for an issuer or . . . an officer, director or 

controlling person of an issuer or any other person whose relationship to the issuer gives him access . 

. . to material information about the issuer not generally available to the public, to  . . . sell any 

security of the issuer in this state at a time when he knows material information about the issuer . . . 

which would significantly affect the market price of that security and which is not generally available 

to the public . . . unless he has reason to believe that the person selling to or buying from him is also 

in possession of the information." Plaintiff's allegations in paragraphs 335 and 336 of the SAC 

generally parrot the terms of this statute.  

Plaintiff's conclusory allegation that the ARI Individual Defendants and Pereira "participated in the 

sale of ARI shares to Plaintiff," however, is contradicted by other allegations of the SAC regarding her 

apparently continuous ownership of a shareholder interest in ARI, directly or through the Larry and 

Janice family trust, from the time she and her husband founded ARI. (SAC ¶¶ 25, 8 ["at all times 

mentioned" in the SAC, Janice "was and is the co-owner" of a 53% jointly held share of ARI].) Janice 

has not stated any facts showing that she purchased or was sold shares of ARI in the other 334 

paragraphs of allegations in the SAC. Specific allegations of a complaint, including those set forth in 

paragraphs 8 and 25, control over inconsistent general allegations. (Skopp v. Weaver (1976) 16 Cal.3d 

432, 437; Perez v. Golden Empire Transit Dist. (2012) 209 Cal.App.4th 1228, 1235-1236.) She has not 

alleged facts showing the predicate fact necessary to state a cause of action under the statute, i.e., 

that there was a sale of a security or share of ARI to her. 

The general demurrer to the 26th cause of action is sustained, with leave to amend. 

Corporations Code section 25504 makes directors, principal executive officers, and others who 

control a person liable under Corporations Code section 25501 also liable for the violation, subject to 

certain exceptions or conditions. (Corp. Code § 25504.) Because the 25th cause of action fails to plead 

facts to state a cause of action for violation of Corporations Code section 25401, this cause of action is 

also does not state a cause of action.  

The general demurrer to the 27th cause of action is sustained, with leave to amend.  

The Court does not need to reach the special demurrers for uncertainty based on the rulings on the 

general demurrers to these three causes of action. The Court grants leave to amend only because 

these demurrers are the first challenge to this aspect of the complaint, though the Court has serious 

doubts that Plaintiff will be able to amend in light of Plaintiff's allegations regarding her founding and 

continuous ownership of ARI.  

 29th C/A (Probate Code Section 850) 

Demurring Defendants contend this cause of action addresses issues concerning the internal affairs of 

the Larry and Janice family trust and that jurisdiction over the claim resides in the probate 
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department of the Court. In this cause of action, the only one which names Larry as the sole 

defendant (other than Does), Janice seeks relief under Probate Code section 850, which provides that 

a person meeting the qualifications of the statute "may file a petition" requesting orders of the Court 

where there is a dispute over assets of a decedent or a trust. (Prob. Code § 850(a); Prob. Code § 

850(b) ["The petition shall set forth facts upon which the claim is based."].) 

Under the statute, such a petition may be filed by "The trustee or any interested person in any of the 

following cases: [¶] (A) Where the trustee is in possession of, or holds title to, real or personal 

property, and the property, or some interest, is claimed to belong to another. [¶] (B) Where the 

trustee has a claim to real or personal property, title to or possession of which is held by another. [¶] 

(C) Where the property of the trust is claimed to be subject to a creditor of the settlor of the trust." 

(Prob. Code § 850(a)(3).) "Sections 850 to 859 are in division 2, part 19 of the Probate Code, which 

governs conveyances or transfers of property claimed to belong to a decedent or other person." 

(Estate of Kraus (2010) 184 Cal.App.4th 103, 110-111.) 

"The probate court has exclusive jurisdiction over proceedings concerning the internal affairs of the 

trust. (§ 17000, subd. (a).) Such proceedings include '[d]etermining questions of construction of a 

trust instrument'; '[d]etermining the existence or nonexistence of any immunity, power, privilege, 

duty, or right'; '[s]ettling the accounts and passing upon the acts of the trustee'; '[i]nstructing the 

trustee'; '[c]ompelling the trustee to report information about the trust or account to the beneficiary' 

if certain conditions have been met; '[c]ompelling redress of a breach of the trust by any available 

remedy'; and '[a]pproving or directing the modification or termination of the trust.' (§ 17200, subd. 

(b)(1), (2), (5), (6), (7), (12), (13).) A proceeding concerning the internal affairs of a trust is initiated by 

petition to the probate court pursuant to sections 17200, subdivision (a) and 17201." (Soria v. Soria 

(2010) 185 Cal.App.4th 780, 786-787.) 

Plaintiff notes that the decision relied on by Demurring Parties, Saks v. Damon Raike & Co. (1992) 7 

Cal.App.4th 419 ("Saks"), held that the plaintiff in that case lacked standing to bring the claims 

concerning the trust and that Saks has been distinguished in subsequent cases. Janice does not cite 

any of the cases which have distinguished Saks in her Opposition nor does Plaintiff cite any 

authorities addressing the jurisdiction issue raised in the demurrer.  

The Court in Harnedy v. Whitty (2003) 110 Cal.App.4th 1333 explained Saks with respect to both the 

standing issue and the jurisdiction issue. As to standing, the Court stated, "But both Saks and cases 

decided before and after it recognize that, when the litigation involves claims of misfeasance on the 

part of the trustee and third parties, the beneficiaries do indeed have standing to sue." (Id. at 1339 

[affirming trial court judgment in litigation between brother and sister who were trust beneficiaries in 

a dispute over cancellation of a deed to trust property].) On the jurisdiction issue, the Court explained 

the difference between fundamental jurisdiction, which is the inherent authority of the court the lack 

of which would render a judgment void, and the "primary" jurisdiction of the probate division and 

"secondary" jurisdiction of the civil division of the superior court to address matters within the 

"exclusive" jurisdiction of the probate court. (Id. at 1344 ["[O]ur Supreme Court made clear that, even 

in a county having a formal probate department, a nonprobate department does not lack 
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fundamental jurisdiction over a probate matter. Instead, and as that court held in Dowdall v. Superior 

Court (1920) 183 Cal. 348, 353 (Dowdall), the probate department has 'primary' jurisdiction and a 

nonprobate department 'secondary' jurisdiction of probate-related proceedings."].)  

Janice and Larry are both allegedly trustees of their family trust. Janice's claims alleged in the 29th 

cause of action are quintessential claims involving the internal affairs of the trust under Probate Code 

section 17000 et seq. Though Janice generally asserts her claims do not concern the internal affairs of 

the trust, she is asking that the Court "suspend the trustees and appoint a receiver or temporary 

trustee" of the trust. (SAC ¶¶ 348, 371.) She alleges Larry breached his duties as trustee of the trust 

and details the Probate Code provisions she contends apply to the trust and set forth the duties Larry 

breached in his capacity as trustee. (SAC ¶¶ 350-355, 357-363, 365, 369, 370, 373,  374.)  

The 29th cause of action is more properly asserted through a petition filed under the Probate Code 

which will be assigned to and heard in the Probate Division of the Court. (See Local Civ. Rules 7.1, 7.4.) 

The demurrer to these causes of action is therefore sustained, without leave to amend but without 

prejudice to Plaintiff pursuing her rights by appropriate petition under the Probate Code in the 

Probate Division of the Court. 

Requests for Judicial Notice 

Plaintiff has filed requests for judicial notice in support of her opposition excerpting various 

paragraphs of her SAC. The Court takes judicial notice of the SAC in making this ruling; Plaintiff's 

requests are not necessary but the Court appreciates Plaintiff's effort to facilitate its analysis of the 

94-page, 376 paragraph SAC. Demurring Defendants' evidentiary objection to Plaintiff's request for 

judicial notice is overruled. The Court interprets Plaintiff’s request for judicial notice as merely a 

request that the Court take judicial notice that Plaintiff has made the quoted allegations in the SAC, 

not the truth of the facts and other information alleged, and the Court takes judicial notice of the 

excerpts of the SAC provided in Plaintiff's request subject to those limitations on judicial notice under 

applicable law. (See, e.g., StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 [limit on 

judicial notice where truth or interpretation of document is disputable]; Sosinsky v. Grant (1992) 6 

Cal. App. 4th 1548, 1563-156 [contents of orders].) 

Demurring Defendants request that the Court take judicial notice of the FAC, the SAC, and the Court's 

orders on the demurrers and motions to strike regarding the FAC. These unopposed requests are 

granted. (Evid. Code § 452(c).) 

The Court takes judicial notice of the foregoing consistent with, and subject to the limitations, on the 
nature and scope of judicial notice (See StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 456, 
fn. 9 [court may take judicial notice of documents on demurrer, but "the truthfulness and proper 
interpretation of the document are disputable."]; C.R. v. Tenet Healthcare Corp. (2009) 169 
Cal.App.4th 1094, 1103-1104 [judicial notice does not extend to the truthfulness of the contents of a 
document or the interpretation of the document where the truthfulness or interpretation is 
reasonably subject to dispute].) 
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Note to Parties Regarding Filing of Pleadings 
 
The parties are advised that effective July 5, 2022, File and Serve Express cannot be used to file 
pleadings with the Court, though parties may use the system for service. All filings must be made 
through Odyssey available through the Court’s website. The Court has considered the Alamillo 
Defendants’ reply papers which were served on Plaintiff and a courtesy copy provided to Chambers. 
The reply papers, however, were due to be filed as of July 14, 2022 but were not, according to 
Odyssey. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF PLTFS 2ND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 

 

Before the Court is a motion to strike by  separate motions to strike portions of the SAC filed by 

defendant Alamillo Rebar, Inc. ("ARI"), Larry Alamillo, other individual and corporate defendants 

affiliated with Larry Alamillo, and former ARI CFO, defendant Christopher Pereira (collectively 

"Moving Parties"). For the reasons set forth, the motion to strike is denied in part, and granted in 

part, as set forth more specifically in the ruling below.  

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 

Defendants' motion is made on the ground the allegations they seek to strike "request[] relief not 

supported by the allegations of the complaint." (Code Civ. Proc. § 431.10(b)(3).) Like a demurrer, the 

grounds for a motion to strike must appear on the face of the pleading. (Code Civ. Proc. § 437.) "A 

motion to strike, like a demurrer, challenges the legal sufficiency of the complaint's allegations, which 

are assumed to be true." (Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255].)  

It is in the Court's discretion under Code of Civil Procedure section 436 whether to strike portions of 

the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden 

v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Relief Sought in Motion 

Moving parties generally seek an order striking the following allegations of the SAC: (a) allegations 

related to or alleging alter ego (SAC ¶¶ 5 ["have united and act as alter egos of each other"], 76, 84, 

113, 114, and 144); and (b) allegations of "despicable" conduct and other allegations related to 

Plaintiff's claim for punitive damages, and related prayers for relief (SAC ¶¶ 75, 138, 227, 233, 244, 
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255 ["and that appropriate penalties and punitive damages be awarded against Defendants"], 263, 

273, 284, 344).  

Moving parties also seek an order striking multiple paragraphs of the prayer for relief, which includes 

a lengthy list of relief sought not differentiated by defendant, but in some instances differentiated by 

cause of action. The paragraphs they ask to strike from the prayer also generally fall into categories: 

(a) prayer related to recovery under the UCL (Prayer ¶¶ 5, 6, 7, 8); (b) prayer related to punitive or 

exemplary damages (Prayer ¶¶ 9 ["plus punitive and/or exemplary damages according to proof"], 11 

["And that appropriate penalties and punitive damages are awarded against Defendants"], 12 ["And 

that appropriate penalties and punitive damages are awarded against Defendants"], and 13); and (c) 

prayer related to Probate Code §§ 850, 859 relief (Prayer ¶ 10); and (d) prayer seeking costs including 

attorneys' fees "as permitted by law" (Prayer ¶ 19). 

Analysis 

A. Alter Ego Allegations 

"To recover on an alter ego theory, a plaintiff need not use the words 'alter ego,' but must allege 

sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation is 

treated as the sole actor. [Citation omitted.] An allegation that a person owns all of the corporate 

stock and makes all of the management decisions is insufficient to cause the court to disregard the 

corporate entity. [Citation omitted.]" (Leek v. Cooper (2011) 194 Cal.App.4th 399, 415.) The SAC 

includes allegations beyond merely that the same persons own multiple entities or that there are 

interlocking directorates or consolidated financials. (See Memo. ISO Mot. pp. 13-15, citing Institute of 

Veterinary Pathology, Inc. v. California Health Laboratories, Inc. (1981) 116 Cal.App.3d 111, 119-120 

[affirming directed verdict for defendant on punitive damages based on alter ego liability, stating 

"This evidence, however, only establishes intercorporate connections between Revlon, USV, and NHL. 

It fails to set forth any direct evidence of Revlon's manipulative control of its subsidiaries which would 

require imposition of liability. There is nothing to support a finding that the validly formed and 

existing corporate subsidiaries were only instrumentalities or conduits for Revlon."].)  

In Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 221, the Court held the following 

facts were sufficient to state a claim for alter ego to overcome a demurrer: "Rutherford alleged that 

Caswell dominated and controlled PDR; that a unity of interest and ownership existed between 

Caswell and PDR; that PDR was a mere shell and conduit for Caswell's affairs; that PDR was 

inadequately capitalized; that PDR failed to abide by the formalities of corporate existence; that 

Caswell used PDR assets as her own; and that recognizing the separate existence of PDR would 

promote injustice. These allegations mirror those held to pass muster in First Western Bank & Trust 

Co. v. Bookasta (1968) 267 Cal.App.2d 910, 915–916. As in First Western, '[a]ssuming these facts can 

be proved, [Caswell] … may be held liable … under the alter ego principle.' (Id. at p. 916.)" (Id. at 235-

236.)  

As in Rutherford Holdings, Plaintiff alleges facts that mirror the facts found to be sufficient to support 
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alter ego liability for purposes of a demurrer. (SAC ¶¶ 34-40, 84-107, 110-114, 116.) Those facts are 

sufficient in the face of a motion to strike the alter ego allegations. The motion to strike SAC ¶¶ 5, 76, 

84, 113, 114, and 144 is denied. 

B. Punitive and/or Exemplary Damages Allegations and Related Prayers for Relief 

The standards for alleging a right to punitive damages are set forth in Civil Code section 3294 and the 

case law construing it. More than conclusory allegations pled in the language of the statute is 

required to state a claim for punitive damages. 

Under Civil Code section 3294, punitive damages may be awarded in "an action for the breach of an 

obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 

oppression, fraud, or malice." (Civ. Code § 3294(a).) "Oppression" is defined as "despicable conduct 

that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights." 

(Civ. Code § 3294(c)(2).) "Malice" is defined as conduct "intended by the defendant to cause injury to 

the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 

disregard of the rights or safety of others." (Civ. Code § 3294(c)(1).) "Fraud" is defined as "an 

intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with 

the intention on the part of the defendant of thereby depriving a person of property or legal rights or 

otherwise causing injury." 

The California Supreme Court explained the significance of the 1987 amendment to Civil Code section 

3294 to add "despicable" to the definitions of malice and oppression: 

[T]he statute's reference to "despicable" conduct seems to represent 

a new substantive limitation on punitive damage awards. Used in its 

ordinary sense, the adjective "despicable" is a powerful term that 

refers to circumstances that are "base," "vile," or "contemptible." (4 

Oxford English Dict. (2d ed. 1989) p. 529.) As amended to include this 

word, the statute plainly indicates that absent an intent to injure 

the plaintiff, "malice" requires more than a "willful and conscious" 

disregard of the plaintiffs' interests. The additional component of 

"despicable conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 [emphasis added].) (See also Lackner 

v. North (2006) 135 Cal.App.4th 1188, 1209 ["The adjective 'despicable' connotes conduct that is '…so 

vile, base, contemptible, miserable, wretched or loathsome that it would be looked down upon and 

despised by ordinary decent people.' [Citations, internal quotations omitted.]"].)  

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 

claim for punitive damages under the standards of the statute. (Turman v. Turning Point of Cent. 

California, Inc. (2010) 191 Cal.App.4th 53, 63.) Conclusory allegations parroting the language of the 

statute are not enough for a punitive damages claim to survive a motion to strike. (Blegen v. Superior 

Court (1981) 125 Cal.App.3d 959, 963 ["Pleading in the language of the statute is acceptable provided 
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that sufficient facts are pleaded to support the allegations. [Citation omitted; emphasis added.] The 

terms themselves are conclusory, however."].)  

In its concurrent ruling on the demurrers by the Moving Parties, the Court has sustained demurrers to 

the causes of action against them alleging fraud. (See SAC 7th, 8th, 9th, 10th, 15th, 16th, 17th and 

28th C/As.) The Court grants the motion to strike SAC ¶¶ 263, 273, 284, and 344 of the SAC, with 

leave to amend consistent with leave to amend granted to Plaintiff to amend those causes of action 

in the ruling on the demurrer.  

Plaintiff has alleged a right to punitive damages in connection with her 14th cause of action for 

declaratory relief. The Court has sustained the demurrer to that cause of action without leave to 

amend, and the motion to strike as to SAC ¶ 14 is therefore denied as moot. 

The SAC states causes of action against the Moving Parties for several intentional tort claims, 

including a cause of action for conversion, and causes of action for breach of fiduciary duty, 

conspiracy and aiding and abetting, set forth facts sufficient to state those causes of action against 

the Moving Parties. Stripping away adjectives and adverbs characterizing the Moving Parties' alleged 

acts and omissions, the SAC essentially alleges business disputes regarding a family business which 

Janice claims were precipitated by her separation and dissolution proceedings with her husband 

Larry. She alleges the conduct is "despicable" because Larry's family and others are allegedly 

depriving a "single mother" of what she contends is the true value of her interest in the Alamillo 

entities, and multiple parties are involved. (SAC ¶ 75.) Plaintiff, however, also repeatedly alleges that 

Moving Parties engaged in concerted conduct designed and intended to injure Janice financially and 

deprive her of rights and interests in a business she helped found in 2006.  

The facts alleged state facts sufficient to support a claim for punitive or exemplary damages based on 

the standards of "malice" or "oppression" necessary to support a claim for punitive damages. (See, 

e.g., Lackner v. North, supra, 135 Cal. App. 4th at 1210 ["Punitive damages are proper only when the 

tortious conduct rises to levels of extreme indifference to the plaintiff's rights, a level which decent 

citizens should not have to tolerate…"].) The Court exercises its discretion under Code of Civil 

Procedure section 436 and denies the motion to strike, the following paragraphs of the SAC and the 

following portions of the Prayer for Relief: SAC ¶¶ 75, 138, 227, 233, and 244, and prayer ¶¶ 9 (only 

as to "plus punitive and/or exemplary damages according to proof"), 11 (only phrase "And that 

appropriate penalties and punitive damages are awarded against Defendants"), 12 (only phrase "And 

that appropriate penalties and punitive damages are awarded against Defendants"), 13 (entire 

paragraph).  

C. Prayer for UCL Recovery  

not The UCL explicitly provides for injunctive relief as a remedy for an injured consumer with standing 

who also has suffered actual injury and economic harm. (Bus. & Prof. Code § 17203 ["Any person who 

engages, has engaged, or proposes to engage in unfair competition may be enjoined in any court of 

competent jurisdiction. The court may make such orders or judgments . . . as may be necessary to 
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prevent the use or employment by any person of any practice which constitutes unfair 

competition"].) The injunctive relief contemplated in statute is injunctive relief for the benefit of the 

public and not "[r]elief that has the primary purpose or effect of redressing or preventing injury to an 

individual plaintiff—or to a group of individuals similarly situated to the plaintiff—[which] does 

constitute public injunctive relief." (McGill v. Citibank, N.A. (2017) 2 Cal.5th 945, 955.).  

The only paragraph which addresses injunctive relief among Prayer for Relief paragraphs 5 through 8 

is paragraph 5. It is not clear that the injunctive relief Plaintiff seeks in paragraph 5 on the UCL claim is 

addressed to protection of the public, rather than redressing her private injury, but the Court 

exercises it discretion and denies the motion to strike paragraph 5. Paragraph 6 of the prayer for 

relief requests the Court order Defendants "to restore money or property Defendants obtained" 

through their violation (restitution). (Bus. & Prof. Code § 17203 [ court may make such orders or 

judgments "necessary to restore to any person in interest any money or property, real or personal, 

which may have been acquired by means of such unfair competition."].) The motion to strike 

paragraph 6 is also denied as restitution is an available remedy to a private plaintiff under the UCL. 

Moving Parties do not challenge Plaintiff's request for civil penalties in either paragraphs 7 or 8. 

(Memo. ISO Mot. p. 16, l. 23 – p. 17, l. 3.) The Court, however, in its discretion at any time may strike 

any improper matter from a pleading. (Code Civ. Proc. § 436 ["The court may. . . at any time in its 

discretion, . . .: [¶] (a) Strike out any irrelevant, false, or improper matter inserted in any pleading. [¶] 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with the laws of this 

state, a court rule, or an order of the court."].) 

Civil penalties for violation of the UCL may only be assessed and recovered by the State or other 

governmental authority by the express provisions of Business & Professions Code section 17206(a) 

and applicable case law. "[A] private plaintiff suing under the UCL is not entitled to seek civil 

penalties." (Abbott Laboratories, Inc. v. Superior Court (2018) 24 Cal.App.5th 1, 30.) (See also Cel-Tech, 

supra, 20 Cal.4th at 179 ["Prevailing plaintiffs are generally limited to injunctive relief and 

restitution."].) The Court exercises its discretion and strikes paragraphs 7 and 8 of the Prayer for 

Relief as improper and not drawn in conformity with applicable law. 

D. Prayer for Costs Including Attorneys' Fees 

Though their motion asks the Court to strike paragraph 19 of the Prayer for Relief in its entirety, their 
supporting memorandum seeks only to strike the portion of that paragraph seeking attorneys' fees. 
The Court agrees that the SAC as pled makes no allegation regarding any contract to which the 
Moving Parties are a party allowing recovery of attorneys' fees or any other basis for recovery of 
attorneys' fees in light of the Court's sustaining the demurrer to the 29th cause of action under 
Probate Code section 850. The motion to strike the phrase "including reasonable attorneys' fees as 
permitted by law" is granted, without prejudice to Plaintiff seeking leave to reassert a prayer for 
attorneys' fees if Plaintiff can demonstrate she can amend her SAC to allege a legal basis for this 
relief. 
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7. 9:00 AM CASE NUMBER:  MSC20-02482 
CASE NAME:  KAUR VS. ACES 2020 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION AND PAGA 
SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiff Sukhraj Kaur moves for preliminary approval of her class action and PAGA settlement 
with defendants Aces 2020 I, LLC and Aces 2020, LLC. 

A. Background and Settlement Terms 

The original complaint was filed November 19, 2020, raising claims under PAGA and a class 
action on behalf of non-exempt employees, alleging that defendant violated the Labor Code in 
various ways, including unpaid overtime, unpaid minimum wage, non-compliant meal and rest 
periods, failure to provide reporting time, failure to reimburse employee expenses, waiting time, and 
wage statement claims.    

The settlement would create a gross settlement fund of $1,715,000.  The class representative 
payment to the plaintiff would be $5,000.  Counsel’s attorney’s fees would be $571,666.66 (one-third 
of the settlement).  Litigation costs would not exceed $25,000.  The settlement administrator (ILYM 
Group) would receive an estimated $60,000.  PAGA penalties would be $80,000, resulting in a 
payment of $60,000 to the LWDA.  The fund is non-reversionary. There are an estimated 10,491 class 
members, and 6,010 “aggrieved employees” under PAGA.  Based on the estimated class size, the 
average net payment for each class member is approximately $92. 

Defendants will fund the settlement within 65 days after final approval of the settlement. 

 The proposed settlement would certify a class of all non-exempt employees who worked for 
Defendants in California from April 16, 2016 to December 31, 2021.  In addition, it established 
aggrieved employees for PAGA purposes for the time period April 6, 2019 to December 31, 2021.   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Undelivered or uncashed checks will be voided and the funds provided to U.C. San 
Diego Autism Center of Excellence, pursuant to Code of Civil Procedure section 384(b).  The parties 
represent that neither they nor counsel have any interest in the U.C. San Diego Autism Center of 
Excellence.  The parties represent that the Center provides “a comprehensive suite of services 
dedicated to enhancing the quality of life for individuals and families impacts with Autism or other 
special needs.” 

The settlement contains release language covering all claims “alleged in the operative 
complaint or that could have been alleged based on the facts in the operative complaint which 
occurred during the Class Period[.]”  (Article I, section BB.)  It also releases PAGA claims “”Alleged in 
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the operative complaint and Plaintiff’s PAGA notice to the LWDA or that could have been alleged 
based on the facts in the operative complaint and/or PAGA notice”.  (Article I, section CC.)  Under 
recent appellate authority, the limitation to those claims with the “same factual predicate” as those 
alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 
537 [“A court cannot release claims that are outside the scope of the allegations of the complaint.”  
“Put another way, a release of claims that’ go beyond the scope of the allegations in the operative 
complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including payroll records and written work policies, which were analyzed by counsel and an outside 
consultant.  The matter settled after arms-length negotiations, which included an all-day session with 
an experienced mediator.   

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at $7.5 million based on “realistic damages” and $24 million based on 
“maximum damages.”   

 Counsel analyze the minimum wage claims, off-the-clock claims, meal period claims, rest 
period claims, business expense claims, reporting time claims, wage statement claims, and waiting 
time penalty claims.  The potential liability needs to be adjusted for various evidence and risk based 
contingencies, including problems of proof. Counsel also analyzed claims for PAGA penalties, but such 
penalties are difficult to evaluate for a number of reasons: they derive from other violations, 
they include “stacking” of violations, the law may only allow application of the “initial violation” 
penalty amount, and the total amount may be reduced in the discretion of the court. (See Labor 
Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and circumstances of 
the particular case, to do otherwise would result in an award that is unjust arbitrary and oppressive, 
or confiscatory.”]) 

The LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 
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allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $50,000 for plaintiff 

will be reviewed at time of final approval.  Criteria for evaluation of representative payment requests 

are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

The initial moving papers sufficiently establish that the proposed settlement is fair, 

reasonable, and adequate to justify preliminary approval.  

The Court notes that an issue arises with respect to the designation of U.C. San Diego Autism 

Center for Excellence as a cy pres recipient.  Pursuant to Code of Civil Procedure section 384(b), the 

funds must be provided “to nonprofit organizations or foundations to support projects that will 

benefit the class or similarly situated persons, or that promote the law consistent with the objectives 

and purposes of the underlying cause of action, to child advocacy programs, or to nonprofit 

organizations providing civil legal services to the indigent.” (§ 384(b).) Given plaintiff’s representation 

that defendants are in the business of providing services to persons with autism, if one views one of 

the purposes of the litigation as assuring that persons providing such services are accorded their 

rights under the Labor Code, which may help assure that their clients are well-served, then the 
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statute is satisfied.  

E. Conclusion 

Motion granted.   

Counsel are directed to prepare an order reflecting this tentative ruling, the other findings in 

the previously submitted proposed order, and to obtain a hearing date for the motion for final 

approval from the Department clerk.  Other dates in the scheduled notice process should track as 

appropriate to the hearing date.  The order must provide that pursuant to Code of Civil Procedure 

section 384(b), the ultimate judgment must provide for a compliance hearing after the settlement has 

been completely implemented, and amendment of the judgment to reflect the amount paid to the cy 

pres recipient. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before 

the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 

The Court vacates the 7/29/22 further case management conference. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-02646 
CASE NAME:  DELGADO VS ORINDA CARE CENTER 
 *HEARING ON MOTION IN RE:  FOR PRELIMINARY APPROVAL OF CLASS AND REPRESENTATIVE 
ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiff Laura Delgado moves for preliminary approval of her class action and PAGA 
settlement with defendant Orinda Care Center, LLC. 

A. Background and Settlement Terms 

The original complaint was filed December 29, 2020, raising claims under PAGA and a class 
action on behalf of non-exempt employees, alleging that defendant violated the Labor Code in 
various ways, including unpaid overtime, unpaid minimum wage, non-compliant meal and rest 
periods, failure to , maintain required records, failure to reimburse employee expenses, waiting time, 
and wage statement claims.   On March 19, 2021, the court signed a stipulated order dismissing 
Plaintiff’s class allegations without prejudice.  The parties’ moving papers state that a First Amended 
Complaint would be filed concurrently with the filing of this motion, raising additional claims, and 
reinstating the class claims.  The Court’s records, including the motion for preliminary approval, do 
not contain an amended complaint. 

The settlement would create a gross settlement fund of $400,000.  The class representative 
payment to the plaintiff would be $7,500.  Counsel’s attorney’s fees would be $133,320 (one-third of 
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the settlement).  Litigation costs are estimated at $16,000.  The settlement administrator (CPT Group) 
would receive an estimated $8,500.  PAGA penalties would be $40,000, resulting in a payment of 
$30,000 to the LWDA.  The fund is non-reversionary. There are an estimated 140 class members 
Based on the estimated class size, the average net payment for each class member is approximately 
$1,462. 

Defendant will fund the settlement within 14 days after final approval of the settlement. 

 The proposed settlement would certify a class of “all persons who are or were employed by 
Defendant as non-exempt employees in the State of California at any time during the Class period.”  
(Stipulation, Par. 27.)  The PAGA period is the same.  The stipulation, however, does not define the 
operative complaint.  

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Undelivered or uncashed checks will be voided and the funds provided to the State 
Controller’s Unclaimed Property Fund. 

The settlement contains release language covering all claims “arising out of, or related to the 
claims, allegations and operative facts asserted in the operative complaint.  (Stipulation, Par. 42.) 
Under recent appellate authority, the limitation to those claims with the “same factual predicate” as 
those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 
521, 537 [“A court cannot release claims that are outside the scope of the allegations of the 
complaint.”  “Put another way, a release of claims that’ go beyond the scope of the allegations in the 
operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. 
Cal.2020) 469 F.Supp.3d 942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including payroll records and written work policies, which were analyzed by counsel and a retained 
consultant.  The matter settled after arms-length negotiations, which included an all-day session with 
an experienced mediator on October 21, 2021.   

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a maximum of about $4.4 million.  Maximum PAGA penalties are estimated 
at about $3.5 million.   

 Counsel analyzed the minimum wage claims, off-the-clock claims, meal period claims, rest 
period claims, business expense claims, reporting time claims, wage statement claims, and waiting 
time penalty claims.  The potential liability needs to be adjusted for various evidence and risk based 
contingencies, including problems of proofs. Counsel also analyzed claims for PAGA penalties, but 
such penalties are difficult to evaluate for a number of reasons: they derive from other violations, 
they include “stacking” of violations, the law may only allow application of the “initial violation” 
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penalty amount, and the total amount may be reduced in the discretion of the court. (See Labor 
Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and circumstances of 
the particular case, to do otherwise would result in an award that is unjust arbitrary and oppressive, 
or confiscatory.”]) 

The LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 
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the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $7,500 for plaintiff will 

be reviewed at time of final approval.  Criteria for evaluation of representative payment requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

The Court has one overriding concern with whether the proposed settlement is sufficiently 

fair, reasonable, and adequate to justify preliminary approval.  

The dismissal of class claims was filed in March of 2021.  The matter was mediated and 

settled in October of 2021.  Accordingly, at the time of the mediation, the class claims had been 

dismissed.  The expanded (or "restored”) amended complaint still is not before the Court.  Nor is it 

clear whether the informal discovery obtained from defendant encompassed the full scope of the 

class claims.  Nothing prohibits the parties at a mediation from reaching an agreement to settle a 

broader set of claims than those encompassed in the then-pending complaint, but the record must 

establish that sufficient investigation and analysis was made of the expanded version of the case, and 

that the settlement is reasonable in the light of the new claims.  The back-and-forth treatment of 

class claims in this matter requires some explanation.  Counsel have provided an analysis of the value 

of the class claims, but nothing indicates whether that analysis was conducted before or during the 

mediation, as opposed to only for the motion for preliminary approval.  Finally, since the release of 

claims covers those arising from facts alleged in the operative complaint, the Court must have the 

operative complaint before it can approve the settlement. 

E. Conclusion 

Hearing required.   

If approval ultimately is granted, counsel are directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 

hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The ultimate judgment 

must provide for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 
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9. 9:00 AM CASE NUMBER:  MSN21-1755 
CASE NAME:  MARK S. VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  MOTION ON JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 

Defendant Pittsburg Unified School District’s motion for judgment on the pleadings is granted 
with leave to amend as to the Taxpayer Plaintiffs and causes of action one, two and three; and 
denied as to the Student Plaintiffs. Plaintiffs may file and serve a third amended petition and 
complaint by August 11, 2022. If Plaintiffs decide not to amend their petition they shall notify all 
parties in writing by August 11, 2022.  

 
On June 30, 2022 the Court gave the State Defendants until August 5, 2022 to file their 

answer. The date is no longer practical and is vacated. If Plaintiffs do not amend their petition, the 
State Defendants now have until August 25, 2022 to file and serve their answer. If Plaintiffs amend 
their petition, the State Defendant’s time to file and serve a responsive pleading shall be pursuant to 
the Code of Civil Procedure. (Plaintiffs shall notify the State Defendants of this portion of the ruling by 
email.)  

 
Taxpayer Plaintiffs 
 
As to the Taxpayer Plaintiffs (Jessica Black, Michell Redfoot, Dr. Nefertari Royston), the 

District argues that the first, second and third causes of action lack sufficient facts to constitute a 
cause of action and that the Court does not have jurisdiction over the claims. (Code of Civil Procedure 
section 438(C)(1)(B)(i), (ii).)  

 
The District brought this motion on the following grounds: “(i) The court has no jurisdiction of 

the subject of the cause of action alleged in the complaint. [And] (ii) The complaint does not state 
facts sufficient to constitute a cause of action against that defendant.” (Code of Civil Procedure 
section 438(C)(1)(B)(i), (ii).) The jurisdiction issue raised in subsection (i) is subject matter jurisdiction, 
such as cases within exclusive federal court jurisdiction. (See, Rutter Guide Civil Procedure Before 
Trial section 7:68.) The District has not argued that this Court lacks subject matter jurisdiction over 
these claims and thus, the motion based on jurisdiction fails.  

 
The District’s motion is also based on the causes of action not stating facts sufficient to 

constitute a cause of action based on the Taxpayer Plaintiffs lack of standing. “It is elementary that a 
plaintiff who lacks standing cannot state a valid cause of action…” (McKinny v. Board of 
Trustees (1982) 31 Cal.3d 79, 90.) Thus, the District’s standing argument is properly raised under 
subsection (ii) of Code of Civil Procedure section 438(C)(1)(B).  

 
The District argues that Taxpayer Plaintiffs do not have standing to bring the first, second and 

third causes of action. The District argues that as to these claims the Taxpayer Plaintiffs have not 
alleged that the District is spending money in an illegal manner. These claims also fail to reference 
Code of Civil Procedure section 526a, which provides for a taxpayer claim.  
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Plaintiffs argue that the Taxpayer Plaintiffs having standing that they are not required to 

actually allege section 526a or use the term “taxpayer action” in order to state a claim.  
 
The first three causes of action do not allege waste through the illegal expenditures of tax 

funds on unlawful or unconstitutional activity.  While the fourth cause of action alleges waste, those 
allegations were not incorporated into the first three causes of action and therefore, there are no 
waste allegations as part of the first three causes of action.  

 
The motion for judgment on the pleadings as to the Taxpayer Plaintiffs is granted. As this is 

the first time the District has raised this issue, Plaintiffs are given leave to amend.  
 
Student Plaintiffs 
 
Mark S. and Rosa T. (the Student Plaintiffs) are Latino/a English learner students who qualify 

for special education services. (FAP ¶¶ 83, 90.) As to the Student Plaintiffs, the District seeks 
judgment on the pleadings as to parts of causes of action one and two. (Code of Civil Procedure 
section 438(C)(1)(B)(i), (ii).)  

 
The District argues that it is entitled to bring a motion for judgment on the pleadings as to 

allegations in the first and second causes of action regarding Black, Native American, multiracial, 
national origin and students with and without disabilities. Within the two causes of action, the District 
has identified approximately fourteen “separate and distinct” causes of action in its notice of motion.  

 
The District’s motion here is Code of Civil Procedure section 438(C)(1)(B)(i) and (ii). As 

discussed above, the motion on subsection (i) fails because the Court has subject matter jurisdiction 
over the claims in this case.  

 
Whether causes of action one and two state facts sufficient to constitute a cause of action 

against the District under section 438(C)(1)(b)(ii) is the same standard when ruling on a demurrer 
under section 430.10(e). “ ‘A judgment on the pleadings in favor of the defendant is appropriate 
when the complaint fails to allege facts sufficient to state a cause of action. (Code Civ. Proc., § 438, 
subd. (c)(3)(B)(ii).) A motion for judgment on the pleadings is equivalent to a demurrer...’ [Citation.]” 
(People ex rel. Harris v. Pac Anchor Transportation, Inc. (2014) 59 Cal.4th 772, 777; see also, (Daniels 
v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 [noting that a motion for 
judgment on the pleading, like a demurrer, is not granted as to a portion of the cause of action].)  

 
In PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680 the complaint asserted a cause of 

action for legal malpractice based on several distinct incidents and the defendant demurred to a 
portion of the cause of action based on a single incident of malpractice. The court of appeal did not 
decide the merits of the demurrer because “[a] demurrer does not lie to a portion of a cause of 
action. [Citations.] Thus, [defendant] could not properly demur to… [a] portion of the causes of 
action, and the trial court could not properly sustain the demurrer as to only that portion. (Id. at 
1682.) The Court noted a motion to strike can sometimes be used, but noted that using a motion to 
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strike in this manner should be “cautious and sparing.” (Id. at 1683.)  
 
The District argues that its motion is proper because it is entitled to challenge each separate 

and distinct cause of action within an alleged cause of action. The District relies on Lilienthal & Fowler 
v. Superior Court (1993) 12 Cal.App.4th 1848 where the court allowed a party to bring a motion for 
summary adjudication as to a separate and distinct claim that was alleged as part of a larger cause of 
action. (Id. at 1854.) There, the plaintiffs sued the defendants for legal malpractice and combined two 
separate matters where defendants represented the plaintiffs into a single cause of action. The two 
matters raised different issues, including different statute of limitations. (Id. at 1850.)  

 
Lilienthal applies in the summary adjudication context and the District has cannot cited a case 

where the Lilienthal approach was followed in a demurrer or motion for judgment on the pleadings. 
Lilienthal also distinguished summary adjudication from a demurrer, noting that “a demurrer that 
each cause of action is not separately stated” was abolished and that “defendants have no remedy to 
compel plaintiffs to separately plead distinct causes of action, unless brought under the ground of 
uncertainty.” (Lilienthal & Fowler, supra, 12 Cal.App.4th at 1854, fn.4.) Uncertainty is not a ground for 
a motion for judgment on the pleadings. 

 
The Court finds that the District’s motion for judgment on the pleadings as to the various 

“causes of action” within cause of action one and two is procedurally improper and therefore it is 
denied.  
 
 

 

  
    

10.   9:00 AM CASE NUMBER:  MSP12-00578 
CASE NAME:   IN RE GEORGIA R. TAYLOR TRUST DATED 03/22/00 
  HEARING ON PETITION IN RE:  THIRD ACCOUNT AND REPORT OF TEMP SUCCESSOR AND PETITION 
FOR FIDUCIARY & ATTY COMPENSATION 
*TENTATIVE RULING:* 
 
Hearing required. 

The Court requests that the temporary trustee provide the following: 

1. Declaration under penalty of perjury from Temporary Trustee that corrects an error in the 

opening inventory.  The “TOTAL Non-Cash Assets” figure appears to be incorrect, i.e., it is listed at 

as $337,000.00, but it should be $464,695.02.  

2. Declaration under penalty of perjury from Temporary Trustee explaining why the Trust is paying 

“Equine Expenses” (Schedule C, p.1), but there is no horse reflected as an asset of the Trust in the 

inventory.   

 
 

  


